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j9l digest of the law, which regulates the use and 
enjoyment of Water^cmrses^ has long been a desidera- 
tum. That it should have been^ is not surprising, 
when it is considered that our country is peculiarly 
distinguished, as well for the numbers as for the mag- 
nitude of its rivers, and that the most humble rivulet 
is designed for convenience and benefit, and may be 
made subservient to useful and important purposes. 

Such a work has been required not only for pro^ 
fessional reference, but for conveying information to 
those who are directly interested, and especially to 
those who are the owners and occupants of nUlk and 
mil privileges* The motive, then, for collecting and 
arranging the materials for the following work, was 
a regard for the convenience of the profession, and 
the advantage of that portion of the community 
whose rights and duties are the subject of inquiry* 

The plan of putting the adjudged cases into an 
Appendix, (instead of introducing them into the body 
of the work, agreeably to the mode generally follow- 
ed) is adopted by Mr. Montague, in his several works 
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on the law of set-qff^ partnership and lietij and was 
recommended for the following work, by one whose 
distinguished talents and profound knowledge of the 
law, have made him an ornament and a blessing to 
his country."^ Very little is advanced in the course 
of the dissertation, without at least the supposed 
sanction of authority, and the coincidence of some 
adjudged case. 

PROYIDElf CE, HAY 14, 1834. 

* Mr. Justice Story. 
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INTRODUCTION. 



'There are some few things," (says Sir William 

« 

Blackstone (a) ) " which, notwithstanding the general 
introduction and continuance of property, must still 
unavoidably remain in common, being such wherein 
nothing but an usufructuary property is capable of 
being had : such, among others, are the elements of 
light, air and 'ijoater^^^ The latter is a general name 
applied to all liquid transparent bodies flowing or; the 
earth. Considering it in reference only to the right 
we have to its use, and as one of the things subject 
to the rules of jurisprudence, it may be called salt or 
fresh. The first includes the ocean, arms of the sea, 
&c. The second may be divided into such water as 
is fixed within the bounds and compass of a certain 
place, and is without any current, as lakes^ ponds^ 8rc. 
and into such as is fugitive and always running, as 
water^-courses. Water-courses are generally under- 
stood to mean, what are usually called rivers^ streams^ 
rivuhts^ brooks^ &tc. A water-course, which is not 
large enough to sustain boats or small vessels, is pro- 
perly called by the diminutive rivulet or brook ; by 

(a) ^Bla. Com. 13. 

B (1) 
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the Latins rivtis^ and by the French riviere. If it 
sustains such vessels only, the Latins call it amnis. If 
its water is sufficient for the navigation of larger ves- 
sels, it is called by the general name river ; by the 
Liatins Jluvius diud Jlumeny and by the French fleuve. 
Between all which the difference is only as to great- 
er or less. 

At a very early period, as well as at the present 
day, the human mind was employed in observing and 
admiring these aqueous circulations of nature. ^ All 
rivers" (says Solomon) " run into the sea, yet the sea 
is not full. Unto the place from whence the rivers 
come, thither they return again." " Where a spring 
rises or a river flows," (says Seneca) " there we 
should build altars and offer sacrifices." In pursuance 
of a similar idea, eyenjbuntains and wells, in the early 
ages of popery, were honoured with the titles of 
saints and martyrs. Thus we read of St. John's, St. 
Mary's, St. Agnes, St. Winifred's, and St. Ronan's. 
And who has not perused the ode of Horace to the 
fountain of Blandusium ? Or the address of Petrarch 
to that of Vaucluse? The Adonis was esteemed sacred 
by a great portion of western Asia. The Peneus was 
adored for its beauty, the Danube for its magnitude, 
and the Acheolus for its solemn traditions. The Nile 
v^hich traversed kingdoms, the people of which knew 
not its origin, nor whither it flowed, was worshipped 
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by the respective nations who enjoyed its fertilizing 
inundations. Ossian frequently compares rivers to he- 
roesj and the Derwent and the. Dee, the Ouse and 
the Wye, the Isis and the Thames, have animated 
with poetic feeling, some of the most admired and 
distinguished British writers. In the 14th century, 
a custom' prevailed among the women who resided 
on the banks of the Rhine, of washing their hands 
and arms in that river, with the superstitious belief, 
that such lustrations would protect them against dan- 
ger and misfortune for the remainder of the year. 
The Severn has been subject to the ceremony of be- 
ing sprinkled with j9owers, while the last wish of an 
Indian is. to die on the banks of the Ganges! With 
what elevated and sublime emotions do we contemn 
plate the rivers of our own country ? Who has not 
in fancy viewed the expansive surface and grace- 
ful meanders of the Susquehannah, admired the ma- 
jesty and unrivalled features of the Hudson, or loi- 
tered in admiration and tremour, 

" Where Niagara stuns with thunderiDg sound ?" 

How frequently do we ramble in imagination, till 
the mind is confounded in the mazes of its own wan- 
derings, through those vast and formidable solitudes 
of the west, which the Arkansas and Red River 
traverse in silent magnificence, or follow the super- 
abundant waters of the Mississippi in their majestic 



Xll INTRODtrCTION. 

and protracted march through the vicissitudes of 
every climate ! 

The origin of springs and rivers Is one of the 
mysteries of nature, which human reason has at- 
tempted in vain to develope. The inquiry how 
they are produced, and whence they derive their 
unceasing supply of water, has been variously con- 
sidered, and divided the opinions of philosophers 
more than any other topic in natural history. The 
opponents in the controversy have enlisted under 
two leaders, De la Hire, who contends, that rivers 
are supplied from the sea, percolated through the 
pores of the earth, and Doctor Halley, who has en- 
deavoured to demonstrate, that the clouds alone are 
sufficient for the supply. Each has had recourse to 
mathematical calculations, and the results of each 
have been equally unsatisfactory. 

But although the laborious attempts to explain 
the origin of springs and rivers, have been ineffec- 
tual, yet the laws of their motion, and the nature 
of their currents, have been well ascertained. This 
is a subject which has excited much interest as well 
among practical engineers, as speculative mathema- 
ticians ; one of the first and most distinguished, who 
endeavoured to reduce the motion and discharges 
of rivers to dorrect principles was Guglielmini. But 
a more concise and definite theory was undertaken 
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by Michelotti at Turin, the Abbe Bossut at Paris, 
and by the Chevalier de Buat. Among these the 
latter is generally admitted to have received the 
most complete success. (6) 

It is believed, however, that the theory of mov- 
ing waters has not been better established, than the 
law which regulates their use for hydraulic and other 
purposes, and which defines the reciprocal rights and 
duties of those who have an interest in their enjoy- 
ment. To exemplify the rules and principles of 
the latter, is the design of the following treatise. 
In prosecuting which, the subject proposed will be 
considered agreeably to the plan which is thus* ge- 
nerally exhibited. 

I. Of property in a water-course, 

1. How derived. 

2. In whom vested. 

3. Its nature and extent, and herein of se- 

veral, free and common fishery. 

II. Of such water-courses as are subject to the 
public use. 
And herein of the distinction between na- 
vigable rivers, and those which are only 
public highways. 

(b) Vide, on this subject 1 vol. Gold. Anim. Nature 186, and 
Rees' Cyclop. Art. Rivers. 
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III. Of the injuries to^ and by means of a water^ 

course. 
And herein of public and priyate nuisan- 
ces, &c. 

IV. Depriving of the water. 
And herein of 

!• Diverting the waten 

2. Detaining it for an unreasonable time. 

3. Right of irrigation. 

4. Right acquired by prior occupancy. 

5. Right acquired by an actual or presum- 

ed grant. 

7. Whether necessary to shew special da- 
mage for diverting the water, &c. 

7. Of the right of the legislature to appro- 
priate the water to public purposes. 

V. Obstructing the passage offish. 

VI. Poisoning and corrupting the water. 

VII. Cansing the water to injure or disturb the 
property of another. 
And herein of 

1. Flowing land. 

2. Detaining the water so that it after- 

wards flows in unusual quantities. 



3. iSack water, and herein of prior occu- 

pancy. 

4. Of the application of the doctrine of a 

presumed grant 

VIIL Of the remedies for public and private nvir 
sances to, and by means of a water-course. 

IX* Of the parties^ pleadings and evidence in an 
action on the case for private nuisances tOj 
and by means of a water-course. 

X. Of Islands arising in a water-course^ and of 
alluvion^ &rc* 
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CHAPTER L 

PROPBRTT IN A WATER-COUASB 

Haw derived. In a legal sense a water-course itf 
comprehended under the general name of ^htnd;^^ 
so that a grant of land conveys to the grantee not 
only fields, meadows, &c. but also all the riyers and 
streams which, in their natural course, pass over the 
surface of such land, (a) Property In a water-course, 
IS therefore derived from the ownership of the soil, 
and is held to be as sacred. It is indeed ?Lpart of the 
freehold of which no man can be disseized ^ but by 
lawful judgment of his peers, or by due process of 
law." (fr) And no action will lie to recover posses- 
sion of a water-course by the name of water-course, 
either by calcidatii^ the capacity of the water, as for 
so many cubical yards, or by superficial measure, for 
20 acres of water, or by a general description, as for 
a river or stream of water ; but the action must be 
for the land which lies at the bottom, calling it 20 
aeres of land covered with water, (c) The reason is, 
it is impossible to give execution of a thing which 19 

(a) Co. Litt. 4. 2 Bla. Com. IB. 2 Brownl. 142. 
(6) Co. Litt. 161. 2 John. Chan. Rep. 166. 
(c) 2 Bla. Com. 18. Run. on Eject. 131. 

A 
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SO wandering and fugitive by natare, and which is 
always running, (d) 

In whom vested. It appears, then, that the pro- 
jprietors of the land Qver v^hich a water-course passes, 
are as stick the proprietors of the water-course. In 
common presumption, therefore, the owner of land 
on both sides of a water-Qoyrse, is the owner of the 
whole river. But if the water-course is a boundary 
line between the land of iwo persons, each person 
owns only that part of the river which is next to his 
land, usqiiefilum aquce, to the thread or central line of 
the river, (c) And by legal construction a grant of 
land which is bounded by a river extends to the 
thread thereof, unless from prior grants on the other 
side, such construction is negatived. (J") Thus when 
tenants in common make partition by assigning the 
land on one side of a water-course to one tenajit, ^nd 
the land on the opposite side to the other, the two 
tracts are separated by the thread or centrs^I line o( 

{d) Qhallenor v, Thomas, App. 41. An ejectment has how- 
«Ter, been sastained hr a 6eJ2bry of saM^ I. e. wlMsre there k^ » 
ijf^ of 911U W9l^t 9nA a lam haa w taMiteMe mtl^^soiklii* 
c^^ ^ ^raot of sK^.m9fi}i: bncl^ets o( tfie water 89^ wjtf. afi^i^ wipe)), 
zve cMed boUaries. Any one who withholds tl^e buckets pfwateJ^ 
from the grantee is liable to an action of ejectment for the in- 
jury. Cro. Jac. 150. 1 Lev. 44. Reg. 227. But this 1^ obviousljr 
difievenl. h%m w river which i8'alwa3^s ranniBg ; for here the 
miteff ia fiiLed in a certnin fibm%^ mi witton the houwls ajid:OQab« 
9^ of Ubi/^ well, aod i^ (^onsider^d 99, a, part of t^e aoiL So ai^ 
ejectment lies pro itagno^ for in law the word stagnum compre- 
hends both \bxA and w«.ti^i^ Pq. Ljitt» 1^. 

(e) Harg. Tracts ^, Qi^H's Ij^l^ m^ 

(/) HutchT.pwiglil^AM. 74. 
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duch water-course (g) If| however, tb« owner ef n 
tract of land which extends to th^ central Ikie of a 
wa4€r-o6urse, should cobvey and limit his grant to 
certain moouaiente (as a fbnce or wall) on the banks 
of the rirer; the river, so far ad he is owner, 
(it would seem) {k) will still remain in himself, and 
a tight of Waj orer the land which k so granted will 
be impliedly reserved* This privilege is called a 
way (^ necessity^ and is so called becausie the pro- 
prietor of the close having no other means to get to 
it, the way is absolutely necessary, (t) 

So, where a river is the boundary line between two 
nations or states^ if the property is in neither, and 
Uiere is^ no convention respectii^ it, each holds to the 
middle of the stream, ^ut when one state is the 
original proprietor, and grants the territory on one 
side only, it retains the river within its domain, and 
the newly erected state extends to the river only, (k) 

For decidii^ controversies, however, in relation to 
rivers which separate two neighbouring states, the 
rules which the principles of the law of nations fur- 
nish are thus systematically laid down by Yattei* 
^ L When a nation takes possession of a country ter- 
minated by a rivef, it is considered as also appropri- 
ating the river to itself : for a river is of such great 
use, that it is to be presumed the nation intended to 
reserve it to itself. Consequently the nation who 

(g) King v. King, App. 116. 

{h) 8 T. R. 50, and Hatch v. Dmght, App. 74. 

(t) 1 Samid. 323. n. (6.) 

Ik) & Wheat 374. 37«. Tat. IBI. 
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first established its dominion on one of the banks of 
the river, is considered as being the first possessor of 
all that part of the river which terminates its terri* 
tory. This presumption is indubitable when it relates 
to a river that is extremely large, at least for a part 
of its length ; and the strength of the presumption 
increases or diminishes in an inverse ratio with the 
largeness of the river ; for the more the river is 
confined the more does the safety and convenience 
of its use require that it should be subject entirely 
to the empire and property of that nation. 

2* If this nation has made any use of the river as 
for navigating or fishing, it is presumed with the 
greater certainty, that it has resolved to appropriate 
the river to itself. 

3. If neither the one nor the other of the two 
nations near the river can prove that it settled first 
in those countries, it is to be supposed that they both 
came there at the same time, since neither of them 
can give any reason of preference : and in this case 
the dominion of each will be extended to the mid^ 
die of the river. 

4. A long and undisputed possession establishes 
the right of nations, otherwise there could be no 
peace, nor any thing stable amongst them, and re* 
markable facts ought to prove the possession. Thus, 
when from time immemorial, a nation has without 
contradiction exercised the sovereignty upon a river 
which server for its limits, nobody can dispute with 
that nation the supreme dominion, 

5* If treaties determine any thing on this, question, 
they must be pbpervQd. The decision by conven« 
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tions being very ex|>ress are safest ; and this is in fact 
the method taken by most powers at present/' (I) 

Its nature and extent. A water-course derives its 
origin from the law of nature. Bj the same law it 
moves in a certain direction, and bj a certain bed or 
chamiel to the ocean, (m) Thus moving and tran* 
sient by nature, it can admit of no permanent pro- 
perty. The only property of which it is susceptible 
is temporary and usufructuary, (n) ^qua currit et de^ 
bet currere^ is the language of the law. (o) Water 
j9ow6 in its natural course, and ought always to be 
permitted to run there, so that all through whose 
land it pursues its natural course may have the pri- 
vilege of using it, though not to the injury of another. 
Subject to the restriction imposed by this limitation, 
the water may unquestionably be appropriated to 
any use, and so restrained and regulated in its pro* 
gross, that its power may be advantageously applied 
to the operation of mills, manufactories, &c. This 
doctrine on examination will be found to lie at the 
bottom of all the cases, and is obviously as reason* 
able in itself as it is firmly established. 

The owners of land on each side of a waterncourse 
hav^ also the sole and exclusive right of fishing op- 
posite their land to the middle of the stream which is 

(0 Vat. 181, 

(m) A water-course begins ex jure naturcB^ and having taken a 
certain course naturally cannot be diverted, &c. Shury v, Pig- 
gott, App. 181. ^^ Every man is entitled to a stream of water 
flowing through his land, without dimimUian or ofterotjon," 
Per Lord Ellenborough, Bealey v. Shaw, App. IS. 

(fi) 2 Bla. Com. 18. 

(o) Merritt v. Parker, App. 132. ^ 
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deodminated a several fishery. (j») With respect to 
the pointy whether the ownership of the soil, or 
land covered with water in a river, i$ es8e$Uial t6 a 
deyerlil fishery which has beeh much contested^ the 
dootrine is opposed by Sir Edward Coke, who ob* 
serTes,if a man be seized of a riyer^ and by deed do 
grant a sereral fishery in the same, and maketh }i« 
rery of seisin secundum Jhrmam diartce^ the soil doth 
not pass, nor the water, for the grantor may take water 
there, and if the river become dry, he may take the 
benefit of the soil ; for there passed to the grantee 
but a particular irestricted right, namely a right only 
to fish, and the livery being made secundum Jhrrham 
chartce^ Cannot enlarge the grant ( but he may ex*« 
elude the owner from fishing there, for he has Ae^ 
parted with his interest therein. (9) For the same 
reaeoD he says, if a man grant aquam suam the soil 
shall not pass, but the piscary within the vVater p«S8» 
•th therewith, (r) 

This doctrine certainly appears conformable t6 
sound reason^ It was, however, positively d^ned td 
be law in the case of Smith v. Kemp, (s) And m 
Greenhill's case, (t) trespass was brbught for fishing 
IB a several fishery, and held to be good Plovi^* 
den (u) also states, that in 1 1 R. 2« it i^ held, that 

, (p) 2 Bla* Com. 39. Harg. Tracts dejure maris^ 4^- 
Iq) Co. Litt. 1^. a. 
(f) IMA 4. b. 

<»> 2 Salk. 6d7. Ift tlkhr case the writ related to OfOtOf ef^ 
cies of trespait cooaotted with the soil. 
(1) Jones, 440. 
(v) Plowd. Rep. 154. 
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if one grant to smoother aquam suttm^ the fishery in It 
passes, because it is included in the word aquth And 
also by the grapt of a fishery the soil passes as ap- 
pears by 40 JSd. 3. for the writ of monstraverunt lies 
for a fishery, by which it is implied that it contains 
land and demesne, (t;) 

The doctrine adyanced by Lord Coke in regard to 
the soil not passing by a grant of several fishery, ap- 
pears to be supported by a yery particular case. For 
the crown haying the jus prGpriet&tis of the riyer 
Thames, a royal riyer, by yirtue of its prerogative 
griU»ted a part of the riyer to the citizens of London 
by charter ; notwithstanding whieh it was acknow- 
le%ed that the ground and soil of the riyer did not 
pass, in consequence of which the crown granted 
the soil of the riyer to the city by a subsequent char* 
ter. (19) And in the ease of the inhabitants of Ips- 
wich IT. firown, (s) it was held, that a riyer and all 
the profits in it might belong to one perspn, and the 
soil and ferry to another. So one may prescribe for 
a several fishery against the owner of the soiL (y) 

(v) Vide, also 1 Reg. 94. Fit^ ^. B. l^S* Bract. Uk« 4. 
c. 45. 8. 4. But all tbQ objections to the doctriae o/Lord.Coke, 
sajs Mr. Hargrave, (Harg. Note Co. Litt. 12^. a n. 7.) majf be 
repelled ; and the wchs rehed on will not alwajts lie fbr a pis- 
<9tfj. Besides in the cases of aotions for trespass fa a several 
fishery, the writ seems in e£fect to state a several fishery in the 
flaintiff^M wim ami, 

(hi) fiav. 66. b. 

(x) Saville Rep. temp. Eliz. 14, case 48. 

(2^) Vide the. ai^heslties; rtferved to in Mr. ItogPaTe^s Co. 
litt. 122. a. n. 7 ; also 4 T. R. 439. 2 Bos. ^ Pak 472. 1 
Campb. 309. 
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And where, says Mr. Hargraye, (z) is the incon- 
sistencj in granting the sole right of fishing with a 
reservation of the soil and its other profits ? Nor do 
we understand, he adds, why a several fishery should 
not exist without the soil as well as ^ several pasture. 

But as the exclusive right of fishing is incident to 
the ownership of the soil, it will be presumed, until 
the contrary is shewn, that such right resides in, the 
owner of the soil. Hence to an action of trespass 
for an injury to a right of several fishery, it is a good 
plea, that the soil and freehold belong to the defen- 
dant To this, however, the plaintiff may reply 
title to the several fishery either by prescription or 
grant, thereby rebutting the presumption of the right 
of several fishery being still vested in the owner of 
the soil, (a) 

To constitute a several fishery, it is requisite that 

the party claiming it should so far have the right of 

fishing independently of all others, as that no person 

can have a co-extensive right with him in the object 

claimed. But a jpar^m/ independent right in another 

or a limited liberty^ does not derogate from the right 

of the general owner. (6) 

It is said there are two other kinds of fishery, viz. 
^Jree fishery and common of fishery, (c) The first, 

Blackstone (d) defines an exclusive right of fishing 

(z) Harg. Note Co. Litt. 122 a. n. 7. 

(a) 3 Ab. of the Law N. P. 682, which refers to IS H. 6, 
per Paston J. 
(6) Seymour, &c. v. Lord Courtenay, &c. App. 173. 

(c) 2 Bla. Com. 39. 

(d) lb. 



in ti [iublic 'river, and says it is a iroy al franchise, sind 
is considered as such in all countries where the felu- 
dal polity has prevailed : though the making such 
grants, and by that means appropriating, what seems 
ttnMtaral to restrain, the use of running tvater, was 
prohibited for the future by magna charta. (e) Cofiv- 
inon of fis'hery is Kke any other right of common. (/) 
Although these three different kinds of fishery are 
tiientidtf^d by Blackstone, yet he admits that there 
are not wanting respectable authorities which main< 
tain that Sijree fishery implies no iexchistve right, but 
is synonymous with common of fishery. (^) Mr. 
Hargrave seems to consider them as convertible 
terms, and synonymous with each other in regard to 
their privileges. In support of this opinion, he pro- 
ceeds as follows : — Both parts of the description of 
afiee fishery seem disputable. Though for the sake 
of distinction, it might be more convenient to appro- 
priate j^^e fishery to the franchise of fishing in public 
rivers by derivation from the crown ; and though in 
ether countries it may be sb considered, yet from the 
language of our books, it seems as if our law prac- 
tice had ^extended this kind df fishery to all streams, 

(e) In thin c^untrj^ says the late Ch. J. Swifl, any state has 
the power of granting this right, though it is an abridgment of 
the common rights of the people. And as it may be granted, it 
may be jprescribed for. In England, such prescription knu^t be 
fbtlhd^d on immeinoridl use and occupatidb, and is tiSt like pre- 
scHMng for aii ^as^ment in thfe freehold df an indiyidual. In this 
country there has been no decision le to the length of time. I 
Swift's Dig. 110. 

(/) 2 BW. Gdto. 34. 

{§) Ibid. 40. 

16 
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whether private or public^ neither the register nor 
other books making anj discrimination. 

Again it is true, that in one case the court held 
Jree iSshery to import an exclrisive right equally with 
several fishery chiefly relying on the writs in the Reg. 
5. b. and the 43 E. 3. 24. But then this was only the 
opinion of two judges against one, who strenuously in- 
sisted, that the words libera^ex vi termini implied cowr 
mouj and that many judgments and precedents were 
founded on Lord Coke's so construing it. (h) 

From the authorities which have been cited oil 
this subject, may it not on the whole be safely infer- 
red, that property in water-courses may be subject- 
ed to every kind of restriction by conventiofl and 
agreement ? It is certainly agreeable to natural rea- 
son, that where a man is owner of a stream of wa- 
ter, which he necessarily is if he owns the land over 
which it passes, he should have the liberty of usii:^ 
it according to his inclination. Hence he may grant 
the soil covered with water for the purpose of 
a mill, and reserve to himself the right to fish ; 
he may grant the entire right of fishing, re- 
serving the soil, which would give the grantee an 
exclusive or several fishery without ownership of 
soil ; or he may grant a privilege to fish to several 
persons, and then they would have a free fishery 
with him, and his ownership of the soil would not 
control their right. So one having the property on 
one side of a water-course, may grant a free fiishery 
in his own water to his neighbour on the opposite 

(A) Vide, Harg. Note Co. litt. 122. a. n. 7. and the numerous 
authorities there qited. 



A TREATISE ON WATEK-COmSBES. 11 

side, by which means his neighbour would have his 
own fishing as incident to the land, and a fishery on 
the estate of the other, &c. («) These observations 
are particularly supported by the case (which has 
been mentioned) of Ipswich v. Brown, (k) 

But all these qualifications of interest in rivers 
must be subject to the special agreement of the par- 
ties, for modus et conventio vincunt legem ; the spirit 
of which axiom appears to have been extracted from 
the civil law, whereby a man might be restrained 
from fishing in the sea by contract or agreement, 
although the sea was considered as open and com-* 
mon to all. (I) 

In this country the obligation of all grants and 
agreements is the subject of an express provision in 
our constitution, (m) And it has been adjudged, that 
if a state grants a tract of land bounded on both sides 
of a river, in a part of the country which is wild and 
uninhabited, and there is no reservation of the river, 
nor any restriction in the use of it expressed in the grant, 
the grantee is not afterwards liable for any obstruc- 
tion of the river within the bounds of his patent, 
whereby the passage of fish up the stream is pre- 
vented; and that every legislative enactment for 
the preservation of a free passage for fish, must be 
construed with an implied exception of such rivers 
as have been fully and absolutely granted by any 

(«) SkiDner^s Rep. 677. 

{k) Sayille Rep. temp. Eliz. 14, case 48. Vide, also The Peg-, 
pie V. Piatt, &c. App. 151. 
(0 Bract. 2 b. c. 5. s. 1. 
(m) Const. U. S. sect. 10. 



sjt^^e, V!rif}|oq|; reservatipa, or limitation in the upe, 
qf tbem^ For so far as the rights of the grao: 
tee and his a^sign^ to the absolute and exclusive, 
qnjojmqnt. of so much of the river as is included, 
within the bounds of the patent are affected, it im: 
pairs the obligation of contracts, and is therefore un- 
just, unconstitutional and void, (n) 

A fishery is subject to dqxjoer^ that.is, a woman may. 
Ije endowed of^on^, tl^jrd.part of the profits, (p) It 
lyould se^m, howev.er, tt^^t dower canqot properly 
be claimed in a fishery, unless it i^ a^tach^d to,, or- 
connected with l^nds^ of ^hich the husband wa^, 
seized; and, therefore, in a fishery disunited with, 
ownership of the soil, it i? dpubtful whe,t|ier. dowi^r 
w,ould arise. 

Where a fishery belqqgs.to cprheirs^ they shall 
hay e the second), thirf], o^^four^th. fish, ac.cprdipg to. 
thfi num][)er of persons. e;:^fitled« (j^ 

If^ one case, (}) Jt waft ^oyej^, that ejectrmmt dpes, 
notjliciior. a fishejry ;, o^\?hic^flCM^^ the mnxp dPMbt- 
edv but to avoid the question. tba plain1,iff, relea^sci^. 
his. ;damages, and, the q^e^tion w^s..nQt.agitate4*, 

Where a., fish^xy i^ rented with th^ soil, it ii5L. 
a. tenement Avithip, the meaning, of th^ statute, of^ 
9, and 10, William III. ch. 11. sq as to eji^itler 
a.pi^rfpn Tenting.it, to a parochial settlenji,en(., AvA. 
it s^eiqif a fishery without the soit would have th^, 
same effect. In the case where this point was de* 

{n)Th^ F^PBte,?^. PJ^tt, Appi» 151, 
(o) Bac. Abr. Dower, 
(p) Bract. 2 b. c. 34. s. 1. 
Iq) Cro. Jac. 146. 



t^rmiqedM r. Justice A^hurst laid it dowir aa law tbatOv 
fishery is a tenement.; that trespass will lie for an injuf- 
tytp it ; and that it may be recovered in ejectinent(r)f 
]|i thiscase.BuUer J. said^ the fact of letting, a fishery 
ia sufficient, £^nd we must presume the soil passed 
s^ong with it ; but he was by no means ready? 
to allow- that if it bad been any other kind, of fishery' 
it would npt.bav^ei giyen a.settleiment, (s) 

, It wa9 decided: that- if a man justifies for using a> 
fishery, he ought to shew the nature of it, that 1%, 
whether it be commop, free; or several So whether- 
qr not. it., be appertinent to a manor or messuage^ 
&p. ; fqr. it is. an interest and not a mere liberty or 
easement, or a mere personal. thing; for there is a^ 
difference between an easement or liberty only and 
an interest. An easement, as a way, &c. may be 
claimed without saying to^ whait it appertains, but a 

(r) 1. T. R. 358. 

(«) Where a pauper hfid .reotei 2Q cows at 3L 10^. per aikin, 
each, and agreed with a farmer that thej should he in partico- 
lar fields for a certain part of the year, during, which time no. 
other cattle were to depasture there ; it was held, he took a 
tenement^ and consequently gaified ' a settlement bj it. In this 
case Lord K^nyon said, any thing is a tenement which is a pro- 
fit -out of thie land. It order to mak^ a tenement it U not neces- 
sary tbat th^ parly should haye-the' fee simple- or fee tajj, any 
Dvoute^iAt^r^U^! UqA isipatfvel of a tenement; I d<»:nol«eej 
therefore, why this is not strictly speaking a tenement. And 
all the Court were of the same opinion* 4T'. R^671. And 
wtuese^a paapev wii^«iUowcd<thB liberty .to: take sand and gravel 
fwDiribi4)ed\of avrkeD fortwUoh fatt< paid 102yp«r>«(fii»/; ikk'- 
Coofft teidi tlMil i» tbereby^iaequireda Btttteaieiit.^ & Mftuie^ aM*^ 
SeLiSr^ 
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common, which is an interest cannot, (f) As to the 
distinctioix here taken it is unnecessary to make any 
remarks ; but it may be observed that a fishery can 
only in ordinary cases be considered as appertinent 
to the estate oyer part of which the stream flows, 
by which the fishery is constituted. And though 
there are authorities which suppose rights of fishery 
to be appertinent to some estate, yet from a careful 
and deliberate investigation of ail the cases, and tak- 
ing into consideration the governing and establishing 
rules of law, it appears by no means necessary that 
every species of piscarial right should be annexed to 
such a principal; but may be totally disannexed,^ 
several and independent, (u) 



CHAPTER II. 

OF SUCH WATER-COURSES AS ARE SUBJECT TO THE PUBLIC 

USE. 

Although all fresh rivers are in point of property 
prima facie private, yet they may be of public in- 
terest and belong to the people in general as public 

(0 Hardr. Rep. 407. 

(tf) Lord Hale in his treatise dejure maris^ ^c. divides fishery 
into two kinds, viz. with the net, which he sajs may he either a 
liHerty without the «otl, or in concomitance with the soil ; or other- 
wise it is a local fishing that ariseth from the propriety of the 
soil. Harg. Tracts, 18. 
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highways, (a) Rivers of public use in the transpor- 
tation of property are of this class and being subser^ 
yient to commerce have by the general consent of 
mankind and bj the rules and authorities of the com<- 
mon law been considered as things of common right* 
The excellent treatise of Sir Matthew Hale just 
referred to is universally regarded as of high autho- 
rity on this subject. It also defines with more pre- 
cision, perhaps, than any other work, what consti- 
tutes a public river, and illustrates with uncommon 
perspicuity the distinction between such rivers as are 
private and such as are public property. In this 
treatise, the doctrine laid down, is ih^t Jresh rivers of 
what kind soever do of common right belong to the 
owners of the adjacent soil ; but that such rivers as 
well as those which ebb and flow may be under the 
servitude of the public interest. That is, they may 
be of public use for the carriage of boats, &c. and in 
that sense may be considered as public highways by 
water. Thus he adds, that the Wye, Severn, Thames, 
&c. as well above as below the flowing of the tide, 
and as well in the parts where they are of private 
as of public property are public rivers, juris pvblidj 
and nuisances and impediments therein are liable to 
be punished by indictment, (h) They are called 
public rivers not in reference to the property of the 
river, for that is in the individuals who own the land, 
but in reference only to the public use. (c) This is 

(a) Harg. Tracts dejure maris^ fyc, 

(6) Vid. Chap. 3 & 8. 

(c) Dav. Rep. 152. Callis 78. 4 Burr. 2162. The rule has 
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the true and just rule which harmonises ptivatie right 
with the public interest. 

A more perfect regulation on this subject perhaps 
Could not be devised It effectually secures common 
rights so far as the public interest requires, affords 
a proper ^ine of demarcation between them and pri- 
vate rights, and promotes the grand ends of civil so- 
ciety and the peace atid security of individuals, by 
ptrrsuitig the wise and useful maxitn off assigning to 
fevety thing capable t>f ownership a legal atid de* 
tietittinate lowner.^^I) 

The territory df Ihie United States is particularly 
distinguished for such rivers as ar6 capable of being 
heM and enjoyed as private property, and which at 
the same time are public highways, tki the Isitte): 
point of view, they are certainly of infinite utility 
and importance. They afford a ch^ap and con^ 
renient communication between our maritime cities 
and the country of our vast interior: thereby im- 
parting a new energy to the enterprising genius of 
the people ; transforming deserts and forests itito 
cultivated fields and flourishing settlements, and giv- 
ing employment and independence to many thousand 

also been recognised in this country by the following eases. 
Palmer, & al v. Mulligan, App. 138. Shaw, & al r. Crawford, 
i^>p. 175. The People v. Piatt, App. 151. Hooker v. Cum- 
ikdngs, App. do. Adams v. Pease, App. 1. By the Civil Latb, 
all rittefs, the flow of wb^e waters was perennial b^Ung^d 
wholly to the public. Those streams which dried up in the 
summer were considered private property. t)ig. Lib. 43. l!^it. 
12. 13. 14. 15. 
(d) t Black. Com. 14. Adams v. P^ase, App. 1. 
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individuals. 'In most cases the navigation, &c. of 
these important streams (it is believed) is regulated 
by statutory provision. But to obstruct their public 
use is by the common law a public nuisance, (e) 

As the rivers now under consideration are com- 
monly called navigable^ and as this appellation is not 
strictly applicable, it is proper to explain the distinc- 
tion between a river which is only a highway and a 
navigable river. 

According to the common law definition a river is 
navigable so far only as the tide flows. And the soil 
under a navigable river does not (as is the case of all 
rivers about the flowing of the tide) belong to the 
owners of the adjoining banks. (J^ In adjusting con- 
troversies between individuals and the public, the 
question may therefore arise, whether navigable or 
not? Whenever this question has arisen the uniform 
mode of ascertaining the fact, as well in this country ^ 
as in England, (with one exception in the state of 
Pennsylvania (g)) has been by the flowing of the tide. 

In England every navigable river is called a royal 
stream ; because such river participates of the na- 
ture of the sea. and is considered as a branch of the 
sea. (fe) And it is usually called a royal stream, not 
in reference to the property of the river, but to the 

(e) Vide Chap. 3. 

(/) Vide the authorities before referred to in this chapter 
The land which lies between high water and low water mark, 
whether it be in the sea or in a navigable river is public. Dav. 
Rep. 56. 5 Bac. Abr. 498. 

(g) Carson vs. Blazer, App. 26. 

{K) Dav. Rep. 55. 2 Bac. Abr. 177. 



18 A XmSATISK Oir WATBB-COIJSSES. 

public uae of it, as all things of public convenience 
are in a special manner under the care and protec- 
tion of the king, (t) 

A river is considered navigable so high as the tide 
flows although it be not altum mare, that is, where 
the place is covered with salt water, (k) A distinc- 
tion herein was attempted to be made in the case of 
King V. Smith, &c. (/) In this case it was urged 
that the river Thames above London bridge was not 
navigable, that is, not flowing and reflowing, for that 
the tide beyond that limit was occasioned by the 
pressure and accumulation backward of the river 
water, but Lord Mansfield denied the distinction as 
new and inadmissible. And in a controversy respect- 
ing the right of individuals to Connecticut river, it 
was adjudged that the owners of the land on the river 
above tide water, have an exclusive or several fishery 
opposite to their land to the middle of the stream, 
and the public have an easement only in the river 
for passing and repassing with every kind of water 
craft, (m) 

But in the case before alluded to, of Carson t;. 
Blazer, (n) it was held, that the doctrine of the com- 
mon law in relation to the distinction between such 
rivers as are navigable and such as are only highways 
could not with propriety be applied to the Susque- 

(i) 3 Com. Dig. 87. 

{k) Owen, 123. 

{I) Doug. 441. 

(m) Adams vs. Pease, App. 1 

(fi) App. 2$. 
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hannah and other large rivers in Pennsjlr^nia, and 
that the soil under those rivers does not as a matter 
of course belong to the owners of the adjoining banks, . 
but to the Commonwealth. Or in other words, that 
these rivers above the flowing of the tide, are to be 
regarded, not merely as highways, but a^,navigabk. 
This decision is manifestly at variance with the com- 
mon law, however well it may be supported by local 
custom and usage, (o) 

If a person at his own expense makes his own 
private river navigable by artificial means, as by 
locks or by uniting other waters, it does not thereby 
become public. It is otherwise, however, if the im- 
provement has been made by public authority, or 
for a long continuance of time it has been freely de- 
voted to the public use. (p) 

An important distinction is recognised in the case 
of Ball V. Herbert, (q) betwieen rivers which are 
public highways, and a common highway. If the 

(o) From what has heen said it appears, that a river may he 
regarded in three points of view, yiz. : 1. Where it is altogether 
private as in the case of smalt streams. 2. Where it is private 
property, hut suhject to the puhlic use for the passage of boats, 
&c. 3. Where the use and property are both public, which is 
the case as high up as the tide flows. 

(p) Harg. Tracts de jure maris^ ^c. In England a person 
may by license from the King raise locks upon a public river, 
flowing through his own land for the advantage of the naviga- 
tion, and the owners of barges passing through the same are un« 
der obligation to pay such toll as the Privy Council shall appoint. 
Cro. Car. 132. Cowp. 47. 

(g) 3 T. R. 253, where the cases in 1 Lord Raym. 726, and in 
6 Mod. 163 are overruled. 
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la-ter is QUt of repair the law authorises a free pas- 
sage through the adjoining grounds ; but if a river is 
obstructed the public are not authorized in makii^ a 
new passage for the water. 

In the same case it was adjudged, that by the 
common law the public are not allowed to make use 
of the banks of a river for towing vessels, &c. On 
this subject, (besides the case just mentioned), verj 
little is to be found in the books; all that exist- 
ed before the time of Lord Hale, this eminent 
writer has collected, and in his comments seems to 
deny any such common law right ^ When private 
interests," (he observes,) " are involved, they shall 
not be infringed without satisfaction being made to 
the parties injured." ^^If satisfaction then is neces- 
sary," (says Lord Kenyon, in the case of Ball v* Her^ 
bert,) ^ and this satisfaction is not ascertained there 
can be no ground which will support a common law 
right, and it must thus resolve itself into an agree- 
ment between the parties, and cannot be considered 
as alright to use the banks indefinitely." If, indeed, 
the law in this respect was different, not only infinite 
difficulty would arise in ascertaining what shall be a 
reasonable satisfaction, but all the buildings and 
conveniences constructed upon the banks of large 
rivers would be public nuisances. The Court, how- 
ever, allowed in the case last referred to, that the 
right of using the banks of a river may be acquired 
by long and constant usage, (r) 

(r) By the Civil Law, the public had the same right to use 
the banks of a river as the river itself. Coop. Jnst. Lib. 2. Tit. 
1. Detuu et proprietate riparum. 
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CHAPTER III. 

OP THE INJURIES TO OR BY MEANS OP A WATER-COURSE. 

The fX'inciple oo which the English jurisprudence 
proceeds in respect to the exercise of all rights, is 
sic utere tuo u£ ne hedas aliennm^enjoj your own pro- 
perty in such a manner as not to injure that of any 
other persoa (a) Every diversion, obstruction, or 
other act in relation to a stream of water, which is 
coUaterally or consequentially injurious, is obviously 
repugnant to this principle, and is a species of tort, 
denominated by the common law a nuisance. 

Nuisance, signifies any thing which worketh hirt^ 
ineonvenicnce, or damage ; and is of two kinds, public 
and private, (b) 

1. Public (or as they are sometimes called com' 
man) nuisances, are a species of offences against the 
pubMc order and economical regimen of the state, 
syod are included in the class of public wrongs^ or 
crimes and misdemeanors, (c) To nuisances of this 
kind are referrible all obstructions and impediments 
to the natural' course and free use of such rivers as 
essentially contribute to the public benefit. Such 
obstructions and impediments were at a very early 
period regarded as especially detrimental to the pub- 
lic interest. This is manifested by the laws relative 

(a) Aldred's case 9 Rep. 59. 

(6) 2 Bla. Com. 215. 

(c) Hawk. P. C. cbap. 25. 
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to the commissioners of sewers^ which are remarkable 
for their antiquity, (d) Thus in the Register in 
oyer and terminer, are two sereral writs or commis- 
sions of this nature ; the one authorizing certain per- 
sons to survey the defences in a part of the county 
of Lincoln ; the other for viewing and surveying the 
surrounding grounds between the two rivers of Hum- 
ber and Auckholm, in the same county. The first 
of these commissions is set down verbatim in Fitzh. N. 
B. 113. The first statute which appears in print, 
wherein is the frame of a commission of sewers, is 
the statute of 6 Hen. VI. ch.5. But the commissions 
contained in the Register, and in Fitzh. N. B. were 
unquestionably long before that time, though they 
received additional aid and power from the statute 
just mentioned, (d) And Sir Edward Coke in the 
case of the Isle of Ely says, (y) " that the kings of 
England before the making of any statute relative 
to sewers, might grant commissions for the surveying 
and repairing of walls, banks, and rivers, and that 
the first statute was in the time of Hen. III. 9, which 
is in the first volume of the English statutes.'' (g) 

{d) Callis, 25. 

(/) 10 Rep. 141. 

(g) The commissioners of sewers are a court of special juris- 
dictioD, and a temporary tribunal erected by virtue of a com- 
mission under the great seal. They are authorized by various 
statutes, and more particularly by 23 Hen. Vlil. 6, to correct, put 
down, and reform all erections, &c. in public rivers, which the 
public good in their discretion may require ; and at the suit of 
any* complainant, may bear and determine all matters within 
their authority. Their conduct, however, is not uncontrollable, 
and if they do any thing illegal or tyrannical, or in any degree 
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The great importance which at an early period 
was attached to the free navigation and uninterrupt- 
ed use of rivers for the pitfposes of internal trade, 
also appears hj Magna Cm^^ ; in which (chap. 23) 
it is declared, ^^ omnes hidelli (Ji) deponantur de cetera 
penittis per Thamesiam et Medweyam et per totam Jinr 
gliam nisi per casteram marisJ^^ After this was the 
Stat. Ed. III. ch. 4, which enacts, that ^^ all mills, weirs, 
stanks, stakes and kiddels which were levied and set 
in the time of king Ed. I. (that king's grandfather) 
and after, whereby ships and vessels were disturbed, 
&c. should be cut and pulled down without being re- 
lieved.'' 

The next in succession is the stat. 45 Ed. III. ch. 
2, which confirms the statute before mentioned, and 
then adds, ^ that if any such annoyance be done, it 
shall be pulled down ; and that he who shall relevy 
such annoyance, and be thereof duly attainted, he 
shall incur the penalty of one hundred marks to the 
king, to be levied by the estreats of the exchequer." 

exceed their jurisdiction, their proceedings may be removed into 
the Court of King's Bench bj certiorari^f and there be quashed. 
They may fine and imprison for contempt, and in the execution 
of their duty may proceed by jury, or by their own view, and 
may take order for the removal of any annoyances, or for the 
safeguard and conservation of the sewers within their commis- 
sion, at their discretion. They may also assess such rates upon 
the owners of land within their districts as they may judge ne- 
cessary ; and if any person refuses to pay them, the commission- 
ers may levy the same by distress of goods and chattels, or they 
may sell his lands in order to pay such rates and assessments. 
Vide, 6 Com. Dig. 277. 285. 1 Vent. 67. 3 Bla. Com. 73. 

{h) Wears. 
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The next statute in order of tkne, is the stat 4 
Hen. IV. ch. II, which recites, ^^ that by weirs, stakes 
and kiddels in the water of the Thames, and in other 
great rivers through the realm, the common passage 
of ships and boats be disturbed ; and also the young 
fry of fish be destroyed, &c. therefore this statute 
enacts, that all former statutes thereof made, be 
holden, kept, and put in execution." 

The statute of 12 Ed. IV. ch. 7, confirms all the 
before mentioned statutes, and further enacts, « that 
if contrary to the award, rule, or judgment of the 
commissioners, made according to the statute of I 
Hen. IV. it be found, that any weirs, stakes, kiddels, 
hecks or floodgates, be made, levied, enhanced, 
straitened or enlarged against the said statute, and the 
offenders therein contrary to the aforesaid award, 
rule and judgment, being warned by the sheriff or 
under sheriff of the county, upon a scire facias to that 
purpose directed, where those annoyances be, and 
within three months after such garnishment, do not 
wholly amend, break down, and avoid the said levy- 
ing, enhancing, &c. the party being defective in 
that behalf, shall forfeit one hundred marks, the 
one moiety to the king, the other moiety to the par- 
ty who will sue for the same." And by this statute 
it was further enacted, " that if any person or per- 
sons other than such against whom such award, rule, 
or judgment was made, or any of them do presume 
to occupy or continue any of the weirs, fishgartbs or 
impediments aforesaid, or other incumbrances, he 
shall for every default for every month forfeit one 
hundred marks, the one half to the king, the other 



h^i to the pmty who will sue.^^ After this came 
the statute of Men. VIIL &c» &c. 

Th^ right of an individual to a fishery in a ri- 
t€T, IS' si]ly|ecit to the right of the public to the us^ 
6t th« rif er as a highAiMy. As in an action for dis^ 
torbing pteintiff 's fishery in the river Tweed. It wa0 
pr&redy that the defendant's vessel was moored 
agoBist a* rock M the bai^ of the river where sfatf 
Mivered her cargo^ and that plaintiff was prevented 
by tbe' siiiKitiott df the vessel^ from taking so many 
fish as he wooM otherwise have done. It further 
appeal^ that vessels frequently lie there^ and that 
thei*e were mooring rings upon the rock, to one of 
Whibb tfa« vessel in question was fastened^ Wood B* 
AdI pecisons' hav^ a* right to cmne there in ships^ 
aMi to onl^sad^ moor and stay as long as they please. 
Nev^fftiieiess^ if they abuse that right so as to work 
a private iiijiiryy they are liable to an ac^tion. The 
qtiestioif will tlier^fore be^ whether the defendant 
bsm s^bttsed his right ? The privilege of the plaintiff 
must be subsc^^t to the right of the public. It 
woiddr be of very mischievtms consequence, if the 
owner ol a fishery could prescribe to the public how 
aifrf wbere> they are to moor in a navigable river. 
Tto only ease I remember lik^ this is^ where a man 
obstinately refuted to move his ship from opposfite a 
wiiarf^ although it would have been just the same, 
if he had moved a little one way or the other ; and, 
therefore, he abused his right, and the plaintiff re* 
covered. The defendant had a right to moor and 
remain where his ship lay, as long as convenience 
reqoired! Yet, if Ire acted wantonly and maliciously. 
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for the purpose of injuring the fishery, the plaintiff 
is entitled to a verdict, but not otherwise, (t) 

If a vessel is sunk in a navigable river, by misfor- 
tune or inevitable accident, and without any fault oa 
the part of the owner, it is not indictable as a public 
nuisance, if the jwreck should not be removed, (k) 
But in such a case, the owner is bound to place 
a buoy over the wreck ; to station a watchman 
near the obstruction, to point out the danger is not 
sufficient. For it is a peremptory law of navigation, 
says Lord EUenborough, that when any substance is 
sunk in a navigable river so as to create danger, a 
buoy shall be placed over it for the safety of the 
public. This is the proper and specific notice which 
all understand and are bound to attend to. A vei> 
bal communication may easily be misunderstood, and 
is very likely to lead to confusion and mischief. (I) 

II. Private nuisances are defined to be any thing done 
to the hurt or damage of the lands^ tenements^ or heredu 
taments of another, (m) Thus it is a private nuisance 
to erect any building which obstructs the ancient 
lights and windows of another. So to erect a smelt- 
ing house so near the land of another, that the vapor 
and smoke kill his corn and grass. So also to stop 
a way which one person has over the land of ano- 
ther; or to fix a spout and conduct the water 
on the land of another, &c. It is obvious, there- 

(i) Vide, note to the case of Hammond v, Pearson, 1 Camp. 
515. 

(k) 2 Esp. N. P. Cas. 675. 

(0 1 Camp. 515. 

(m) 3 Bla. Com. 217. Vide, also Aldred's case, 9 Rep. 58. 



1 
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fore, that private nuisances comprehend all acts in 
relation to a stream of waier^ the consequences of 
which are injurious ; as to divert, obstruct, or poison 
a water-course, or raise a dam, which causes the 
water to flow the land of another. 

From the examples which have been given of 
private nuisances, it would seem, that a lawful act, 
or the exercise of a legal right may be proper and 
harmless, or improper and injurious. A possible da- 
mage to another in the cautious and prudent exercise 
of a lawful right, is not to be regarded ; (ri) and if 
a loss is the consequence, it is damnum absque injuria^ 
a loss without an injury. The only difference be- 
tween nuisance and trespass is, that the latter is an 
immediate and direct damage done to the land, and 
the former results from acts which are not immedi- 
ately nor directly injurious, but are so in their con- 
sequences and effect. In respect to the former, the 
doing of the act is in itself lawful, but as the conse- 

(n) As if one man keeps a school in a certain place, another 
may also do the same in the same place, though he draw away 
the scholars from the other school ; and this is damnum absque 
injuria^ hut he must not do any thing to disturb the other school. 
3 Salk. 10. Baron Comyn lays down the rule generally, that an 
action on the case does not lie for the reasonable use of one^s 
right, though it is to the annoyance of another, and puts the 
cfiee, if a man builds a house and makes cellars, whereby a 
house newly built in an adjoining soil falls down. He refers to 
2 Roll. Ah. 565, and 1 Sid. 167. The doctrine of Baron Comyn 
has been fully supported in this country by the cases of Panton 
V. Holland, 17 Johns. 92, and Thurston v, Hancock, 12 Mass, 
220. 
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quences are injurious, it is ud^wful (p) To .iUi4^ 
trate this distinction bj examples ; If a person §hi>uld 
fix a spout to convey water from his house on to th^ 
land of his neighbouri the merie fixing of the spout 
would be no cause of action, but as the water is 
thereby conveyed on to the land of another person, 
it becomes an actionable injury. So a person who 
diverts a water course^^or erects a dam on his own 
land, does no more than what is in itself lawful, but 
if by so doing, he deprives another of the water, or 
inundates his land, those acts then become wlawftil* 
The law (says Blackstone) takes pare to enforce 
the precept of gospel morality of ^ domg to oth^rg 
as we would that they should do unto ourselvf^^' 

The private nuisances or consequential ic^vi&h 
which appertain to water^^ourses, are e\tlmt «ucb 
as are done to a water^^course, as 

h By deriving of the use of the ii/oqteir. 

2. By obstructing the passage i^fisK 

3. By poisoning or corrupting the water. 

Or such as are done by means of a water-course, 
as by causing the water to injure the property ofano* 
ther ; and in this order they will be considered in 
the following chapters, 

(o) 2 Bqrr. U13. 2 Camp. 465. 2 Coon, ^e^ M9* 6 T. 
K. 648. 6 T. R. 125. 3 Eait, 593. Strange, «3#* 



▲ -raaATiifX <a( wATXBHC»inissvs« eo 



CHAPTER IV. 



DEPRIVING OF THE WATER. 



TiHE particular subjects to be eowidered under 
tlie above title, are the following^ viz : 

1. JDdverting the water firom its natural course. 

2. Detaimng the water Jbr an tmtwisonabk period. 

3. R^ht of irrigation. 

4* R^t acquired by prior occupation. 

d. Right acquired by an actual or presumed grant. 

6« Whether any special injury is necessary to entitle a 
party to an action Jhr deprimng of tihe water. 

7. ()f the authority of the legislature to appropriate 
the water. 

I. Diverting the water, &cc. It has already been 
explained, that the right to a stream of water is a 
right incident to the land through which it passes, 
and is bestowed by the law of nature, (a) No rule 
has been longer and better established, therefore, than 
that it is iUegal to dtrert a watercourse, unless the 
water is returned to its usual bed or channel, before 
the stream passes by the land of an adjoining pro- 
prietor, (h) 

(o) Vide, chap. 1. 

(&) In 32 Ed. III. fol. 8, an assize of nuisance was brought by 
A. against B. for that B. had made a trench over a riyer, and 
drew away thereby a part of the water and stream another way 
than that which it did formerly use to run ; and the assize pa3s- 
ed for the plaintiff. And it was adjudged, that the water should 
be removed into the ancient current and channel at the cost of 
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On the same principle, where a stream of water 
is the boundary line (c) between the land of two per- 
sons, neither can divert any part of the water with- 
out a licence from the other, (rf) And even if either 
party has acquired the exclusive right to use all the 
"water in dry seasons^ when there is not a sufficiency 
to work the mills on both sides ; he has not thereby 
an unlimited right to use the water as he pleases in 
all seasons: (^e) But if they should agree to erect a 
mill on the land of one, and apply the whole river 
to the same, it is such an appropriation of the water, 
that a release of the right of one tenant in the mill 
will also convey his right to the water, (^f) Each 
party has, of course, no right to build a dam which 
shall extend beyond the thread or central line of the 
river. The party, therefore, who destroys that part 
of the dam which is upon his own land, and thereby 
diverts the water, is justified, (g*) 

the defendant. Callis, 268. The reader is referred also to the 
following cases in the Appendix. Countess of Rutland v. Bow- 
ler, App. 71. Palmes v. Heblethwalt, App. 149. Shury v. 
Piggot, App. 181. Cottel v, Luttrel, App. 65. Jebb v. 
Povey, App. 112. Stone, &c. v. Bromwich, App. 190. Bealey 
V. Shaw, App. 12. Sands v. Trefuses, App. 169. Piatt v. 
Johnson, App. 164. Merritt v. Parker, App. 132. Colburnz?. 
Richards, App. 42. Beissell v, Sholl, App. 23. Brown v. 
Best, App. 23. Heblethwalt v. Palmes, App. 81. 

(c) Vide, ch. 1. 

(d) Where a river divides two properties, neither proprietor 
can carry off any part of the stream from the bed of the river, 
without the consent of the opposite heritor. 2 Bell's Law Scot. 
691. 

(c) Curtis V. Jackson, App. 63. 
(/) Wetmore v. White, App. 238. 
ig) Wigford V, Gill, App. 246. 
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And if a person by the authority of the legislature^ 
erects a dam upon a river which is a public high- 
way, and appropriates the water to his own use, he 
becomes possessed of all the water raised by his 
dam ; and if another person draws off any portion of 
it, he is answerable in damages. (A) 

% Detaining the water for an unreasonable time. As 
an action for the diversion of a water-course, is in 
fact ah action for depriving the party complaining of 
the use of the water to which he is entitled ; and as 
the injury complained of is a deprivation of the wa- 
ter, the manner in which it has been done can make 
no difference. Hence, it is illegal not only to divert 
the water from its usual course, but also to detain it 
unreasonably. And though all persons have an equal 
right to erect mills, &c. on their own land, yet they 
must so construct them, and so use the water, that 
all persons below may participate without interrup- 
tion in the enjoyment of the same water. A mill 
owner, for instance, who shuts down his gate, and 
detains the water for an unreasonable time, and thus 
deprives otl^ers of a fair participation in the benefit 
of the stream, is answerable in damages, (i) And 
the owner of a mill on a public river, must so con- 
struct his dam and use the water as not to injure the 
mill of another below, (k) 

3. Right of irrigation. Anomalous as it may ap* 

{h) Merritt v. Parker, App. 132. 

(t) Merritt v, BrinkerhofT, App. 120. 

(k) Sackrideri?. Beers, App. 168. If a body of water runs 
out of my pond into another man^s, I have no right to reclaim 
it. 2Bla. Com. 15. 



pear oitBV what has alreft^ b^ti 9«id, there ar« a 
few instsinoed in which it has been decided, that Hse* 
water of a rirer may be used for the purposes of 
hwbaBdry, eren to the sphcml injury of others. Tbod 
It was adjudged in Connectic^, that a per»M may 
take advantage of a stream of water numing throi^gh^ 
his landvto fertilize his meadows; provided he does 
not deprive the adjoining proprietor below him of b^ 
sufibiMfey for the necessary purposes of his kitohen, 
to- drink and to water his cattle, and provided the 
water whioh> shall be diverted with this view fron^ 
it% natural course, shall be absorbed on the land, or 
returned to its natural course, before the stream 
passes^by the land of the adjoining proprietor. And 
if a mm by absorption on his own land can dispose 
of the whole of a stream, excepting only a siifll^ 
cieney for the< purposes befbre mentioned, he has the' 
prior right, because he is above on the stream, and^ 
has* the first opportunity. (/) And in another case? 
in the same state, it appearing, that: the diversieti> 
of the water was for the purpose of irrigating^ landf 
and' that all the water which was diverted wa9 ab«" 
sorbed on the land, or returned to its natural channel- 
before it left the land, the court held, that* the actiiNi: 
would not lie. (m) In the year 1800^ the same dcnv 
trine was admitted in Massachusetts ; and the opi** 
nion of the court then was, that if the. defendant took 
the water for any other purpose than watering his 
own meadow, or if he did not return what was not 

(2) Perkins v. Dow, App. 162. 

(m) Haywood v. Mason, vide 2 Swift's Sjst. 87. 
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expended in that way into the usual channel after 
using what was necessary, the action could be main- 
tained. The jury in consequence gave a verdict for 
the defendant, (n) And by a more recent decision 
in Massachusetts, it was adjudged, that the damage 
sustained in consequence of the diversion of a water- 
course for the purpose of irrigation, was damnum 
qhsque injuria, (oy^ 

This is certainly a subject of much importance. to 
the community, and of peculiar interest to mill own- 
ers and manufacturers. To say nothing as to the 
question of general policy which is involved, every 
one must admit, that the latitude of the preceding 
adjudications is by no means consistent with the sim- 
ple and well established rule of the common law, 
which lies at the bottom of all the cases in England 
and in this country, (with the exception of those just 
mentioned) in relation to the use and enjoyment of 
a water-course. This rule is, that the water shall 
flow vbi currere sokbat^ where it has been accustomed 
to flow, so that all through whose lands it pursues its 
natural course, may be permitted to use it. Subject 
to this rule, and restricted by this equality of right, 
every person in possession of the land through which 
a stream of wdter runs, is clearly under obligation to 
permit it to flow on at all times to those below, (jp) 

(n) Bent v. Wheeler, App. 22. 

(o) Weston v, Alden, App. 237. But vide, Hodges v, Ray- 
mond, App. 87, and Colbum v. Richards, App. 42, which in fact 
overrules the case of Weston v, Alden. 

(/>) ^^ I cannot be drawn to the opinioo, that there should be 
property fixed in running waters j and the civil law saith, ^^jquod 

E 
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It is unnecessary to repeat, that this is a privilege of 
those below which is incident to the land. How then 
can it be taken away or infringed by one who hap- 
pens to be above another, and nearer the source of 
the stream, unless by an actual grant, or a grant pre- 
sumed by a long and uninterrupted enjoyment ? 

" Every man," (says Lord EUenborough) ** is entit- 
led to a stream of water flowing through his land, 
without diminution or alteration.''^ (q) In another 
case which came before his Lordship, the plaintiff 
relied on his mills being ancient mills, to which the 
water had been accustomed to flow. The defen- 
dant, who was the proprietor of land adjoining the 
river, had been long in the practice of watering his 
meadows with water from the riven But this wais 

aqua profluens non manet in certo loco sed proculfuit extra ditionefn 
ejus cujusjlumen est ut ad mare tandem perveniat.^^ Callis 79. Al- 
though a proprietor may employ the water while it is within 
his own grounds, he must allow it to pass onwards to the infe- 
rior heritors in its original channel ; and he cannot alter its le- 
vel, either where it enters or where it leaves his property. 
BelPs Law, Scot. 691. A water-course begins ex jure natures^ 
and haying taken a certain course naturally, cannot be diverted 
or obstructed. Shury r. Piggot, App. 181. Vattel says, "all 
the members of a body having an equal right to their common 
property, each ought to have the profit of it in a manner, that 
does not injure in any manner the common use. According to 
this rule,'^ he continues, " an individual is not permitted to form 
upon any river, that is a public benefit, any work that is capa- 
ble of rendering it less proper for the use of any one else, as 
erecting milb, making a trench to turn the water from the bed, 
&c. If he attempts it, he arrogates to himself a particular right 
contrary to the common right of all. Vattel, 175. 
{q) Bealey r. Shaw, App. 12. 
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a qualified right, which had only been used from 
Saturday night to Monday morning. The defen*- 
dant contended, however, that he had a right 
of turning the water for his land at all times. In 
1784, another action was tried between the parties 
respecting the same controversy, before Lord Ross- 
lyn, then Ch. J. of the Common Pleas, and a verdict 
was found for the plaintiff. On Lord EUenborough's 
intimation to the jury in the present action, that the 
record of the former trial was conclusive of the rights 
of the parties ; the defendant consented to remove 
the obstruction, and the plaintiff again took a ver- 
dict, but for nominal damages, (r) 

The question then which presented itself in this case 
was, whether the defendant had the right of turning 
the water for the purpose of watering his land, at 
any other time than from Saturday evening to Mon- 
day morning, which was the extent of the right that 
he had acquired by usage ? And it was determined, 
that he had not. The plaintiff, to be sure, relied on 
his mills being ancient^ but that was quite unnecessa- 
ry, for all the cases agree, that the plaintiff need not 
aver, where a natural water-course is diverted, that 
his mill is ancient ; or m other words, that he need 
not shew any prescriptive right. Thus, where the 
declaration in an action for diverting a water-course 
running to the plaintiff's mill, had only a debet et solet 
currere, it was adjudged to be good, without saying it 
was an ancient mill, for as it is against a wrong doer^ 
possession is sufficient, (s) So in an action for a nui- 

(r) Strait v, Bovingdon, App. 1 92. 
(*) Palmes v, Heblethwait, App. 149. 
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sance by stopping lights, when exception was taken 
to the declaration, because it did not state antiquum 
messuagium ; Hale said, ^^ if a man has a water-course 
running through his ground, and erects a mill upon 
it, he may bring his action for diverting the stream, 
and not say antiquum moUndinum ; and upon the evi« 
dence it will appear if the defendant hath ground 
through which the stream runs before the plaintiff's, 
and that he used to turn the stream as he saw cause ; 
for otherwise he cannot justify it, though the mill be 
newly erected." (J) So when it was objected, that 
the declaration was insufficient, because it was not 
alleged therein, that the mill was an ancient mill, and 
the water-course an ancient water-course ; all the 
court held the declaration sufficient, and that the 
plaintiff might well maintain his action, being lawfully 
in possession^ and the stopping of the water was 
tortious, &c. (u) The same principle is also recog- 
nized in Hetly, 34 ; and in Brown v. Best, (v) the 
plaintiff declared simply on his possession of the place 
to which the water used to run, and the court held 
it good, (w) 

Indeed, if a party has an interest in the waier^ 
which he of course must have, if he owns the land 
covered with water, he may sustain an action for a 
diversion of the water, even though no mill has been 

(<) 1 Veot. 237. / 
(w) Sands v. Trefuses, App. 169. 
(v) BrowQ V. Best, App. 23. 

(w) Vide, also the opiDion of Ch. J. Kent, in Palmer v. Mul- 
ligan, App. 138. 
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erected; and no person can lawfully injure him in 
the exercise of his right to the water, (x) 

It may be inquired, then, how far the right to a 
water-course does extend? The answer must be, 
that as a general rule it extends not to the fluid it- 
self, but only to the advantage of its impetus. It 
would be strange, (says Callis in his able treatise on 
the statute of sewers (y) ) that the law of property 
should be fixed upon such uncertainties as to be al- 
tered into meum^ tuum, suum^ before these words can 
be spoken, and to be changed in every twinkling of 
an eye, and to be more uncertain in the proprietor 
than a cameleon in his colours. Our common law, 
which of all others is the most certain, did not set 
his property upon deer in parks, hares in warrens, 
nor on fishes in running streams ; all which be more 
permanent than running waters be ; and, therefore, I 
am of opinion, that taking this word aqua for the 
bare running water, there can be no property therein 
but as the same is incident to the soil. And Mr. 
Linwood put a difference inter fluvium etfiumen ; for, 
saith he, est perennis decursus aquar'^ sed flumen est 
propria ipsa aqua, (jf) 

All the rules and decisions, however, which refer 
to this subject, are undoubtedly liable to a rational 
and liberal construction, that their operation may be 
restrained within such limits as to discountenance a 
right of action for every trivial and insignificant de- 
privation. As if a man takes the water for his cat- 

{x) Ibid. Also Countess of Rutland v. Bowler, App. 71. Pal- 
mes V, Heblethwait, App. 149. 
(y) Callis, 79. 
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tie, or for domestic purposes, the diminution in con* 
sequence will not be perceived. So in the esampl^ 
given by Baron Comyn, (z) if a man uses water out 
of a water-course running through his land to the 
pond of B., whereby B.'s pond is not so full, if he 
does not divert the water^course. And there is no 
question, l)ut that a man may avail himself of the 
benefit of a stream of water for irrigating his land, 
provided the water is not unreasonably kept back 
from the bed of the river, and provided the quanti- 
ty of water which is absorbed, is imperceptible or 
trifling. But for any unreasonable detention, or essenr 
tial diminution of the fluid, which nature has provid- 
ed and directed to flow in a certain and determinate 
channel, (by any individual and for any purpose) the 
law will certainly interpose, and allow to the party, 
whose right is thereby infringed, a just and equita- 
We compensation, (a) 

It is certainly to be lamented, that the cases in 
Connecticut and Massachusetts, which led to the 
foregoing remarks, have been the cause of subse- 
quent misguidance and error. They have been fre- 
quently adduced as authorities in the neighbouring 
states, and have unfortunately as often been the ba- 
sis of decisions which, it must be admitted, appear 
diametrical to principle and former authority. This 
has arisen from a superfluous regard to the general 
principle, that juridical authorities ought not to be 

{z) Com. Dig. tit. action on the case for nuisance, 
(a) Eqtiity is synonymous to the true sense and sound inter- 
pretation of the rule. 3 Bla. Com. 429. 



shaken^ and from an unreasonable acquiescence there* 
ID) which is manifestly incompatible with the genuine 
and liberal nature of our jurisprudence. 

It should be understood, however, that the prin- 
ciple established by these cases may now be consid- 
ered as overruled by the successors of those judges 
by whom it was originally sanctioned. The late Ch. 
J. Swift, in his last Digest of the laws of Connecti'^ 
QUt, refers to the cases of Perkins v. Dow, and Hay- 
wood V. Mason ; and in his comments thereon says, 
this is not only reversing the common law, but what 
is more remarkable, it is repugnant to a statute in 
affirmance of the common law, and which must re- 
move all doubt upon a question which has been fre- 
quently agitated. (6) In Massachusetts, the case of 
Weston V. Alden has been in fact overruled by the 
case of Colburn v. Richards, (c) 

4. Right acquired by prior occupancy. The com- 
mon law rule as laid down by Blackstone is, ^^ if a 
stream of water is unoccupied, a person may erect a 
mill thereon, and detain the water ; yet not so as to 
injure his neighbour's prior mill, for he haa by the 
^rst occupancy acquired a property in the cur- 
rent.'' (d) By this rule' it seems, that when the cur- 
rent has been appropriated by an individual, every 
subsequent occupant is obliged to exercise his right 
so as not to incommode the first occupant : the infe- 

(6) 1 Swift's Dig. 111. 

(c) Colburn v. Richards, App. 42. Vide, also the opinion of 
ibe court in Hodgea v. Raymond, App. 90, and the case of Jebb 
V, Povey, App. 112. 

(d) 2 Bla. Com. 403. 
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rence from which is, the subsequent occupier is per- 
haps debarred from using the water in such a man- 
ner as he would be at liberty to do, if such prior oc- 
cupation had not existed. But this doctrine cannot 
be construed as giving authority to the first occupant 
to divert or permanently retain the water ; and the 
utmost of his acquired privilege is, that he may only 
avail himself of the natural course of the stream, 
without being subject to the molestation incident to 
a subsequent appropriation, which under other cir- 
cumstances, would be perfectly legal. 

In this country, the rule just laid down, has been 
made subject to the qualification^ that when the in- 
convenience to a pre-existent mill below is trividl^ the 
law will not afford redress ; as every person who 
builds a mill, does it subject to this contingency. 
Thus it has been decided, that as water is common 
to all by the laws of nature, and is for the general 
use, the rule of occupancy must be regulated and 
guarded with a view to the individual rights of all 
who have an interest in its enjoyment ; and that a 
person who erects mills, &;c. does not by the mere 
prior occupancy (unaccompanied by such length of 
time, that a grant may be presumed) gain such an 
exclusive right to the water as to maintain an action 
against another who erects a mill and dam above his, 
and makes a reasonable use of the water, by which 
the party is in some degree injured, (e) 

In another case the court went so far as to decide, 
that where in consequence of the erection of a 

(e) Piatt v. Johnson, App. 164. 
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dam upon the Hudson^ it ^ras necessary to extend 
the diam of a pre-existent mill below, further into the 
stream, and the expense of getting logs to the lower 
mill bj water, was increased to two htmdred anA fifty 
dollars a year^ no action could be maintained, (f) 
This decision is certainly contrary to all the autbc 
rittes, and is obviously unjust, as the injury complaio* 
ed of was a continued and permanent one, and very 
material to the party. For this reason, Kent, Ch. J. and 
Thompson J. differed from the other Judges. Th^ 
former in giving his opinion, although be admitted 
the defendants had an equal right to build a mill on 
their own so3, yet he considered that they had no 
right whatever to annoy the plaintifife thereby, or to 
obstruct their enjoyment ci the water. 

5. Right acquired by an actual or presumed gfav^. 
The privilege of using the water from the natural 
channel of a river, may of course be acquired by 
grant. But as it is an incorporeal hereditament^ it 
cannot be claimed by jwiroZ licence merely, (g) The 
form appropriated bylaw to the creation of an incop- 
poreal hereditament, is a deedy devise^ or m/atter of 
record. The same ceremonies must also be observed 
in the transfer of a right, which were essential to its 
anginal formation* An incorporeal hereditament 

(/) Palmer v. Mulligan, App. 138. As to the applkation and 
effSect of prior occupancy in cases of making back water upon a 
mill above, vide ch. 7. 

{g) Fentiman v. Smith, App. 72. Curtis v, Jackson^ App: 68. 
11 Mass. 533. 

p 



4£ A TBEATISE ON WATEB-COUBSBS. 

can therefore only be assigned by deed, devise or 
record, (h) 

The privilege of using the water in any particular 
manner, and of diverting it in any quantity, may also 
be acquired by usage ; which, when continued with«- 
out interruption for a great length of time, has all 
the validity and effect of an express grant. («) Thus, 
after a long enjoyment of a water-course by the plain- 
tiff through the land of another, it was held by the 
Lord Keeper, that a grant was to be presumed, un- 
less disproved by the other side ; and the plaintiff was 
quieted in his enjoyment by injunction, (k) So in 
Massachusetts in the year 1798, when the evidence 
was, that at the time the town of Concord was first 
settled, one hundred and fifty years before the action 
was brought, a small stream was reserved for the use 
of the mill there ; that its natural course was through 
the defendant's estate, and that he had diverted and 
wasted the water ; the court held, that the use of 
the stream to the plaintiff's mill for sixty years with- 
out interruption, established his right. (/) 

It was formerly requisite, that the usage should 
amount to a prescription ; that is, that it should have 
been continued from time immemorial, (m) But by 
the modern doctrine, (which was first laid down by 

{h) Keil. 110. 

(«) 1 Vent. 137. Prec. in Chan. 530. 2 John. Chan. Rep. 
164. 
{k) 2 Vera. 390. 
(0 Sull. on Land Tit. 273. 
(m) 2 Bla. Com. 265. 1 Vent. 387. 
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Mr. J. Wilmot, and has been acted upon ever since (n) ) 
anj incorporeal right may be acquired by an unin- 
terrupted enjoyment of twenty years. 

An incorporeal right or hereditament, issues out 
of a thing corporate^ or concerns, or is annexed to, or 
exercisable within, the same, (o) Rights of this kind 
are distributed into two heads or classes, viz. Profits 
and Easements. Under the former term is compre- 
hended the produce of the soil, whether it arise 
above or below the surface ; as herbage, wood, turf, 
coals, stones, minerals, &c« Profits aprendre^ are those 
taken and enjoyed by the mere act of the proprietor 
himself ; and profits a rendre, are such as are receiv- 
ed at the hands of, and rendered by another. 

Easements^ from the French aise^ are defined to 
be a service or convenience, which one neighbour 
has of another without profit, as a way through his 
land, &c. (p) 

Incorporeal rights are described by the civilians un^ 
der the name of services. Some services are called 
real or praedial^ and some personal. A real or prae- 
dial service is such a service as one estate owes to 
another, or the right of doing something or having a 
privilege in one man's estate, for the advantage and 
convenience of the owner of another estate. Services 
are called praedial because they cannot be constitut- 
ed sine prcediis^ without lands and tenements. The 

(n) Vide, Mr. Serjeant Williams' note to the case of Yard v. 
Ford, 2 Saund. 175. 
(o) 2 Bla. Com. 20. Co. Litt. 19, 20. 
(p) 2 Jac. Law Diet. 332. 
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estate unto which the service is due, is called pr^di' 
um dominanSj or the ruling estate ; and the other es- 
tate, which undergoes or suffers this service, is termr 
ed prasdium servienSj or an estate subject unto a rule 
or service* To constitute such service, it is there- 
fore necessary, that there should be two estates, the 
one givii^ and the other receivkig service, (q) 

The principle of acquiring a right to incorporeal 
hereditaments by an enjoyment of twenty years, is 
derived from the statute 21 Jac. 1, which enacts, that 
no person shall make entry into lands, but within 
twenty years next after his right or title shall first 
descend or accrue to the same, (r) One of the in*^ 
stances of the application of this prmciple to water* 
courses is, where there was an uninterrupted enjoy- 
ment for twenty years of a apring of water, by the 
occupier of the close in which it issued above ground ; 
when it was adjudged, that an absolute right to re- 
tain it was thereby acquired, and that the owner of 
an adjoiniqg close could not lawfully cut a drain, 
whereby the sup{Jy of water to such spring is dtmi* 
pished, (s) And if a water-course is in any way dir 
piinished in quantity, yet if the occupation of the 
party taking and using it, has existed for twenty 
years or more, the party whose land is below must 
take the stream subject to the adverse right. An 
exclusive enjoyment, therefore, for this period of 
time, of water diverted from its natural course, in any 

(9) 1 Ruth. Ins. 84, 85, 86. Coop. Just. Lib. t. Tit. 8, 
(r) 2 P. Wms. Saund. 175. 
(#) Balston v, peosted, App. 10. 
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pvticular manner, affords a conclusive ^presumption 
of right in tbe party so enjoying it (f) 

The reason why this rule has been established is, 
that mankind from the infirmity and necessity of 
their situation, must for the preservation of their pro- 
perty and rights, have recourse to some general prin- 
d^ple to take the place of individual and specific be- 
lief ; upon which a conclusion can be formed from 
particular and individiml knowledge, (u) So, that a 
jury are warranted in finding a grant after an adverse 
powession, even although there is no reason to be- 
lieve, that any grant was in fact ever made. As 
Lord Mansfield said, ^ they presume the fact for the 
purpose and from a principle of quieting a long pos- 
session.'' (v) 

But the ruie must always be understood with this 
qualification, that the possession from which the par- 
ty would presume a grant, was with the acquiescence 
4^. him who was seized of the estate of inheritance. 
JPor^ if a tenant for term of years, or for life, permits 
another to enjoy an easement for twenty years or up- 
wards, and then the particular estate determines, such 
enjoyment will not afiect him who has the inherit- 
ance in remainder or reversion : but when it veste in 
possession, be may dispute the right to the easement, 

(t) Bealey v. Shaw, App. 12. Jd this case Lord Ellenborough 

said, that less than twenty years may or may not afford such pre- 

«fRDp€oii, accordingly as it is attended with circumstances to 

support or rebut the right* Vide, also Vooght v. Winch, App. 

221. 

(fi) 12Vczey, 266. 

Iv) Cowp. 216. 1 Bos. & Pul. 400, 
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and the length of possession will be no bar to hi^ 
claim, (w) As where windows had been enjoyed for 
more than twenty years, contiguous to land which 
within that period had been glebe land, but was con^ 
-yeyed to a purchaser under the 55 Geo. III. c 
147 ; it was held, that no action would lie against 
such purchaser for building so as to obstruct the 
lights, inasmuch as the rector, who was tenant for 
life, could not grant the easement, and therefore no 
valid grant could be presumed, (x) Yet presump? 
tions are sometimes made against the owners of land, 
during the possession and by the acquiescence of 
their tenants. This happens when the tenant suffers 
an immediate and palpable injury to his own posses, 
sion, and therefore is presumed to be upon the alert 
to guard the rights of his landlord as well as his own, 
and to make common cause with him. (y) '' When 
lapse of time," (says Ch. J. Dallas) " is said to afford 
such a presumption, the inference is also drawn from 
accompanying facts ; and here, where there is no di- 
rect evidence, whether or not the owner of the land 
had any knowledge of what passed, the inference to 
be drawn must in a peculiar degree depend on the 
nature of the accompanying facts ; and the presump- 
tion in favor of a grant will be more or less probable, 
as it may be more or less probable that those facts 
could not have existed without the consent of th^ 
owner of the land. The circumstances proved inth^ 

(w) 2 P. Wms. Saund. 175. 11 East, 371. 
{x) 4 Barn. & AW. 579. 
ly) 1 1 East, 374. 
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present case, were sufficient to be left to a jury as cir<^ 
cumstances from which the knowledge of the owner 
and his acquiescence on the supposition of a preced- 
ing grant, might fairly be presumed.^' (z) In the 
same case, Burrough J. said, ^' every case of this kind 
depends on its own circumstances." 

It is no objection, that the use or possession com- 
menced in wrong. On the contrary, if the use has 
been by favour and acknowledged as such, as if a 
small rent has been paid, or any act done, which in- 
dicates that it was not claimed as a right ; this will 
counteract the effect which unexplained usage would 
create, and rebut the presumption of a grant, (a) In 
the first instance, the possession is a usurpation of 
the right of another, for which an action would lie 
until the expiration of twenty years, or it must be in- 
consistent with the rights which he might assert, and 
prevent the acquisition of a right against him ; and 
it is the acquiescence of the party affected for so 
long a period, that furnishes the presumption of a 
grant. (6) 

It has been made a question, whether the posses-^ 
sion shall be considered as a complete bar to the ac- 
tion, or whether it shall be left to the jury as mat*- 
ter of evidence to presume a grant. It would, how- 
ever, appear, that it is not an absolute bar like the 

{z) 2 Brod. & Bing. 667. 
(o) 3 East, 294. 2 P. Wms. Saund. 175. 
(b) 1 Conn. Rep. 318. 382. Ingraham v. HutchinsoD, App. 
101. 2 Taunt. 156. 11 East, 283., 
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statute of limitations, but a presumptiye bar to be 
left to the jury, (e) 

The rule is of course adopted in this country by 
the different states in reference to the time limited 
by their statutes for the right of entry on land. Thus 
in Connecticut ffteen years uninterrupted enjoyment 
of a water-course, uncontradicted and unexplained, is 
evidence sufficient to presume a grant, (rf) This de- 
cision was made in analogy to the statute of that 
state, which enacts, that no person shall make entry 
into lands, but within fifteen years after his right or 
title to them shall first descend or accrue. 

The usage which is thus supposed to be founded 
on a grant or agreement, will determine the extent 
of the supposed grant, (e) The right granted, is 
considered to be commensurate with the right en- 
joyed. A person who has enjoyed a limited right, 
cannot lawfully enlarge it to the detriment of oth- 
ers ; and in case of such enlargement, those who are 
prejudiced may lawfully obstruct the use in the 
newly acquired part ; but still he will be entitled to 
hisybrmer right, both to the same extent and in the 
same specific manner, (y) A party, therefore, who 
has acquired an adverse right to divert water in a 
certain proportion, cannot increase that proportion. 
As where one had ancient pits which were replen- 

(c) 2 P. Wms. Saund. 175. Cowp. 102. 215. 

{d) Ingraham v, Hutchinson, App. 101. 

(c) 13 East, 339, 340. 

(/) 1 Gamp. 320. 3 Camp. 80. Bealey v. Shaw, App. 12. 
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khed by another, the pits cannot be changed or en- 
larged (g) 

As the right may be derived from a use of twenty 
years, so it may be lost by twenty years non-user. 
Thus it has been adjudged, that ancient windows 
which have been shut up for twenty years, lose their 
former right, (h) And by consequence it follows, 
that whenever an adverse right to a water-course is 
acquired by long use, if the exercise of such right 
has been long suspended, the right is thereby extin- 
guished. 

But it should be understood, that although twenty 
years' acquiescence may bind parties, whose private 
rights only are affected^ yet the pti&/ic have an interest 
in the suppression of private nuisances, even of longer 
standing, (i) In a river, therefore, which is a public 
hdghway, (k) twenty years enjoyment of the water is 
not conclusive as to the right. (/) And if a river 
ever has been a public highway, even if ]t should not 
be used as such for the period of twenty years, and 
during that time has been in a condition inconsistent 
with its use as a public highway, the public right is 
not extii^ished, if it existed previously to that 
time, (m) 

(g) Brown r. Best, App. 23. 

(h) 3 Gamp. 514. As a thing may he acquired by acqui- 
escence and use, so it may be lost by neglect and disuse. Bract, 
b. 4. c. 38. 8. 3. 

(t) Weld V, Hornby, App. 233. 

{k) Vide, ch. 2. 

(0 Vooght x>. Winch, Appw ^1. 

(m) Ibid. 
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^ The doctriiie 6f prestiiding an ncquie^ent^ ^tti 
grant at the expiration of the time limited by ih€ 
statute for the right of etiftrj 6n landd, (in the Istfigil^e 
of Lord Chancellor Erskine) '' stands upon a cle^t 
ptinciple, boilt dpon reason, the nature aijd cbara6- 
t^r 6f n)aA, and the t^^iAt c4 htitnatr expeneno^* It 
resolves itself into this : that a maAmll naturdl^&n^ 
joy what belong^ to him. That is the whole princi^ 
tiple. it h&d application in ^11 cases of incorporeal 
hfef-editamefftg, and where there is no written title.*' (n) 
This view of the subject met the entire apprbbatioli 
6i the Supreme Court of the United States, ki an 
opinion given by Mr. Justice Story, who say6, ^ th^ 
true and safe cburse is to abide by the rule bf laM^ 

^hich after ti lapse bf time will presume paytneM 6f 
& debt, surrender of a deed, and extinguishment of a 
trust, ^here eircumstances tn^y readenably jtistify 
it:' (o) 

6. Whetket special damagt is necessary to c^ofi d 
right of action Jhr diverting the iJbat€!r, 8rc. ? Or, ita 
bther words, if a tifiata has nbt erected a mill, ner ^ 
Ipdied the Water t6 any specific lise, whether he mkf 
sustain an actibti fbr ^ ditaiAution or deteUtfon of tfad 
water ? In this stage of the examination, atid sdRM^ 
the authorities which have been introduced^ there 
seems little d^Sbculty in rejpdying to thi& que^tiMi^ It 
il indeed dniy iffso^BBOhTy to recapitildate a great pari 
of what was said in reference to the subject of ifri^ 

m 

(n) 12 Vez. 264. 
(o) 6 VHieat 481. 
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gafion^ and to r^^r to the decisipjQ$ there cited« (p) 
The followuig is howeyer subjpmed to eisemplify 
ik^ q^^tiop QmlogicaUy. 

%t 19 b^JiiQyed to be a sound principle of law, that 
to tfpofplt^Xe an injury in any ca.^e, tome damage mMst 
^ptuaJUy i^avi^ resulted, or mu$t he likely to ensue. As 
wbiere ^ q^w market was erected near an aneient 
mm*ket ; the owner of the latter, although he had 
9n8tj|]]aed no real damage, could maintain his action 
W the ground, that there was a possibility of dft- 
nagfe,. (q) The possiUe as well as the actual detri^ 
went, may therefore form a good ground of com- 
plaint, and be what is called the gist of an action. 
J^rd Coke, (it is tri^e) in Mary's case, (r) was of 
opinion, that a man could not sustain an action on the 
C9s^ for an injury to his r^ht of common, without 
shewing that he had sustained sm actual injury. But 
Qould X in the case of Wells v. Watling (s) said, that 
he always belieyed this opinion of Lord Coke to be 
a .singjuilar doctrine of his own, and no part of the 
judgment of the court. In the case of Hobson v. 
Toddy a11 the foriner cases on tbis subject were con- 
fiMl^re^l (t) Tliis w^ an action on the case by one 
qompioner against another for surcharging the com- 
mon. The plaintiff proyed the fact of the defen- 

(p) Vide, more especially the cases of Countess of Rutland v. 
Bowler, App. 71. P^tlraes v. HeUethwait, App. 149. Sfaury v, 

i^Kotf App* l»U 
(j) lA. H^ 948, 
(r) 9 Rep. 1 12. 
{s) 2 Wm. Black. 1233. 
<r) 4T. R. 71, 
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dant^s having surcharged : but it appearing in evi- 
dence, that the plaintiff had also surcharged to a 
greater amount than the defendant, the plaintiff was 
non-suited. A rule was obtained to shew cause why 
the nonsuit should not be set aside, and % new trial 
^ranted^ because one tort could not be set off against 
another. BuUer J. ^ It does not seem to me. that 
the plaintiff has sustained any very serious injury : 
but the question here is, whether or not tht plaintiff^ 
be entitled to a verdict ; the question relating to the 
damages is for the consideration of the jury. It has 
been said by one of the counsel, that the plaintiff 
must prove a serious injury, relying on the words of 
Mr. J. Blackstone in Wells v. Watling. But the ex- 
pression used by that judge, does not warrant such a 
construction ; for it must be taken with a reference to 
the case then before him, in which the plaintiff did 
not appear to have been much injured, for it did not 
appear that he was possessed of a single beast which 
he could have put on the common. I lay, therefore, 
that part of the argument out of the question, for a 
small injury is so indefinite in its nature, that it af- 
fords no rule by which the mind can be guided. The 
only question then is, whether any injury has been 
done by the defendant to the plaintiff. If the defen- 
dant had turned the supernumerary cattle on the 
common by the licence of the lord, I admit that the 
plaintiff could not have maintained this action, be* 
cause the defendant would not have been a wrong 
doer : but here he is a wrong dper, and the plaintiff 
}s entitled to an action without proving any specific 
^mcige. There is also another ground on which 



A TREATISE ON VATEB-COtrilSES. 53 

this action may be supported, which is, that the right 
has been injured : and if a commoner cannot sustain 
such an action as this, because his cattle had grass 
enough, he must permit a wrong doer like the de- 
fendant, to gain a right by length of possessions^ 
Grose J. ^' I am not inclined to encourage this action 
on any other ground, than that mentioned by my 
brother Butter, namely, that if A. infringe the right 
of common of B. it is necessary that B. should have 
A/s right ascertained ; otherwise his wrongful act 
would in process of time become evidence of his 
right." And it was subsequently determined in the 
case of Pindar v. Wadsworth, (u) that a commoner 
may maintain an action for an injury done to the 
common, though his proportion of the damage amount 
cMily to ajhrthing. 

The rule established by these cases is unquestion- 
ably applicable to the present subject; and they 
certainly evince, that the owners of the land through 
which a stream of water passes in its natural course, 
are under no obligation to prove a specific injury for 
a diminution or detention of the water. That there 
exists a right^ and that si|ch right has been invaded, 
is sufficient. And if an action should be delayed un- 
til actual damage could be proved, the defendant by 
repeated invasions,might himself acquire a title which 
could not be successfully opposed. 

7. Of the authority of the legislature to appropriate 
the water to publip uses. It is a well established prin- 
ciple of natural equity, that private rights are not to 

(ti) 2 East, 158. 



be impaired by the ^ixthority of the state^ uoles^ n 
ref/m^pense is propidedf (v) If no adequate vwom^ 
fefi9» IS providedf thi^ ioyiolabiiifty of private propep* 
ty is deemed ^ ^o iiiuch impoiTtaiic^, thajt thp par* 
tie$ iiUere$ited will b^ entitled to their rejviedies at 
Uw for a disturbapce by act^ authorized by the le- 
gislature in all casies. That the state has the poiv^ 
U> take private property for the promoti^ of th^ 
public interest is indisputable ; y^t tQ render the ^x^^ 
erpise pi this pQwer valid, a fapr compensation must 
be previously made to the individuals afiected imd^r 
an equitable assessmept to be provided by )aw$ aud 
this is an essential i|ualification acQompanyiug the 
exerqpe of legislative power in such cases, (w) With-* 
out it, the legislature would be arbitrary and uujust 
in depriving the proprietors of a water^-^M^urse of tha 
uajtural flow and quantity of the water, by diverting 
it pr otherwise.. They would act not only contrary 
tp the finst principles of civil government, but ip x>p- 
ppsitiop io (what is pf higher authority and absolute^ 
ly d^pmwe of the sejcise of the people of this coun- 
try) an express article of the constitution, (jf) Thu9 

(i^ Oro. b. 8. c. 14, s. 7. Puff. b. 8, c. 6. s. 7. 

(w) b reference to this subject Blackstone remarks, ^ the 
ppd^ttc 13 icfturideced as .an MivMaal ^e^tii^ wHb IM^ .to^ivadual 
tpiT feix^bfMW^. ^^ ^^ ^ legislature does, U to ob^ge th^ 
owner to alienate his possessions for a reasonable pri^e, and even 
this is an exertion of power, which the legislature iodplges with 
caution, and which nothing but the legislature can perform. 1 
Bb. Com. 189. Vide, also £ John. Ch. Rep. 16«. 

(x) ^ PiiTnte propiartir fM^l Q]()t b^ ^ak«n/qr:piib)ic \m Milb- 
out just compensation.^' Amend, to Const. U. S. art. 5. A sii 
xnilar article may be found in ttieBiBoffiights of several of ^bQ 
states. 



h the ^taf6 6f N6W-Y6fk, the ti'usteed^ of a village 
t^'^fe authck'iz^d bj ^ti act of fhe legislature to sup- 
ply it with Water by tiiean^ of Conduits ; and for this 
purpose td ent^f on the land of individuals to make 
fe^eff o]'f&, and ky conduits, &c» and provide compen- 
&^ti6h for the ownerd of such land, and also for the 
blf^h^ of the land on which the spring from which 
th^ w&ter was to be conducted was situated, but 
tlNid^ hi> provision for indemnifying the ownerd of 
the land through which the stream flowed in its no- 
tnrat course^ for the injury they must consequently 
^tiff^t. The couf t of chancery under these circum- 
irtanccB grdinted an injunction to prevent any proceed- 
hig to diitert the stream, until proper provision w^ 
in^d^ for compensating the persons who might be 
iiijuried by such dilrer^ioa (y) 



CHAPTER V. 

tmtnvc^ti^o THE pas&agm^ op fish. 

The right of fishing in a water-course as incident 
to the jus proprietatis^ and as derived from prescrip- 
tion and grant was considered in chapter 1« It is here 
proposed to consider the liability of persons for thd 
ii^uriouB consequences of obstructing the passage of 
fish. 

In the early periods of the common law (as has 

{y) 2 John. €)i. R^p. 162. 
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been already shewn (a) ) all obstructions in rivers 
were reprobated, and were prohibited by the terms 
of Magna Charts, and many subsequent statutes. The 
statute of Hen. IV. ch. 1 L for example, after recit- 
ing that by impediments and obstructions in rivers, 
the passage of ships and boats is disturbed, &c. adds, 
** and also the young fry offish destroyed^ and against 
reason wastedJ*^ In the 19 Jac. 1. in the court of the 
duchy at Westminster, there was a case respecting a 
weir in the river Wye ; when the commissioners of 
sewers caused a jury to be impannelled and sworn, 
who gave a verdict that the said weir was the cause 
of the scarcity^ dearness and want of salmon and other 
fish within the said river^ and that the same was a 
great abuse, wrong, enormity and annoyance to the 
whole country. Whereupon it was decreed by the 
commissioners, that as it appeared by the said ver- 
dict of the jurors, and by their own view, that the 
said weir was to the destruction ofthefish^ the said 
weir should be overthrown, and that the timber and 
stone thereof should be removed, (b) 

Thus, too, the stells erected in the river Eden, 
(whereby all the fish were stopped in their passage 
up the river) were pronounced in the King's Bench 
to be illegal, (c) 

And if the owner of an estate by virtue of an an- 
cient deed, has the right to have a weir in a river 
for the purpose of taking fish, and it appears that 
such weir was heretofore made of brushwood^ through 

(a) Chap. 3. 

(6) CalUs, 263. 

(c) Weld V. Hombj, App. 233. 
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which it is possible for the fish to escape into the 
upper part of the stream, he cannot afterwards con- 
vert it into a stone weir, whereby the passage of fish 
is prevented, (d) 

In this country the statute books of almost all the 
states shew the solicitude of the legislature to pre« 
serve a free passage for the fishi especially in those 
rivers which are annually visited by fish from the 
oceaa 

The right to build dams, however, for the use of 
mills, is under certain implied limitations, acknow* 
ledged. One of these limitations is to protect the 
enjoyment of a fishery. And a dam must be so con- 
structed, that the fish shall not be interrupted in their 
passage. Every owner of a mill, therefore, holds it 
subject to the limitation, that a sufficient and reason- 
able passage-way shall be reserved for the fish. And 
as this limitation is a public benefit, it is not extin^ 
guished by any inattention or neglect in compelling 
the owner to comply witl^ it. (e) 

But it was judicially held in Massachusetts, that 
the setting of a seine for the purpose of taking fish, 
is not such an obstruction as will make the party 
liable. (/) , 

In the Supreme Court of the state of New- York, 
it appeared, that in 1784, the country through which 
a river called the Saranac runs, was wild and uniur 
habited ; and a patent for a tract of land was in that 
year granted, bounded on the east by lake Cham- 

{d) Ibid. 

(e) Town of Stouj;faton, kc, v. Baket, UA. App. fU. 
(/) 10 MaM. R€jp. 391. 

H 
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plain, and extending west on both sides of said river, 
and being seven miles square. The patent contained 
no other exception or reservation except those of 
^ all mines of gold and silver, salt lakes, springs and 
mines of salt and carrying places upon anj water 
communication which may be found or contained 
within the limits of the said land, &c.^' It was ad- 
mitted, that the defendants acquired a regular title 
to the mill property with its appurtenances, includ- 
ing the dam, pond, and the land on both sides of the 
SaranaCj under this patent. The first dam erected 
by the patentee was in 1785 or 1786 ; and at that 
time there were but two or three inhabitants above 
the dam. The patentee exercised exclusive acts of 
ownership over the river and its waters, where the 
mill dam and pond were, from the time the first dam 
was erected, and the subsequent possessors under him 
continued to exercise the same ownership. Before 
the above mentioned dam was erected, salmon were 
seen in the upper part of the river ; and after it was 
built, many salmon were caught at the foot of the 
dam, but none above it. In 1797, the old dam was 
taken away, and a new one erected below it. In 
1801, in conformity to a statute a sluice way or slope 
was erected for the purpose of enabling the salmon 
to ascend the dam to the river above ; but on ac- 
count of the shallowness of the water they were ne- 
ver able to ascend, and the number which used to 
appear bad greatly diminished. The court held, that 
as there was no reservation of the river, nor any re- 
striction in the use of it expressed in the grant, the 
w^ole river within the bounds of th^ patent passed 



A TB£ATI8£ OK WATBB-COUBSBS* 59 

to the patentee as his exclusive property ; and there* 
fore, that he was not liable for the erection of his 
dam either at common law or under any statute ^br 
the preservation and passage of fish in certain waters^ 
And that such statutes should be construed with an 
implied exception of such streams (not being nayiga** 
ble) as had been fully and absolutely granted by the 
state, without any reservation or limitation in the use 
of them ; and that, so far as they affected the rights 
of the patentee and his assigns, to the absolute and 
exclusive enjoyment of so much of the river as was 
included in the patent, such statutes impaired the 
obligation of contracts, and were therefore unconsti- 
tutional and void, (g) 



CHAPTER VI. 

POISONING OR CORRUPTING THE WATER. 

To erect any thing in the upper part of a stream 
of water which poisons, corrupts, or renders it of- 
fensive and unwholesome, is clearly actionable as a 
private nuisance. 

Thus it was long since adjudged, that he who has 
a fishery may maintain an action against a person for 
erecting a dye house, ac fimos fosditates et alia sordid 
da extra domum prcBd. decurrere Jecit per quod idem 
proficuura piscariw siuBprced. totaliter amisitj &cc. (a) 

{g) The People v. Piatt, App. 151, 
(a) 9 Rep. b9^ 
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And if a glover sets up a lime pit for calf or 
dheep skins so near a water-course, that the lime pit 
has corrupted it, action lies for the same, as it is ad- 
judged 13 Hen. II. b. 6 ; and the same stands both 
ivith the rule of law and reason. Prohibetur ne quis 
fadat in sua pos8it aUeno ; et sic utere tuo ut ne hedas 
alimum. (b) 

But if a water-course has been corrupted ip quali- 
ty, and the occupation of the party using it, has ex- 
isted for twenty years or more without interruption, 
an adverse right is thereby acquired, (c) 



CHAPTER VII. 

CAUSI^G THE WATER TO INJURE OR DISTURB THE PRO- 

PERTT OP ANOTHER. 

This chapter may be divided as follows, viz. : 

1. Flowing land. 

2. Detaining the water^ and then permitting it tq 
jlow in Wfiusudl quantities, 

3. Throwing the water back upon a mill above. 

4. Of the c^pplication of the doctrine of a presumed 
grant. 

1. Flowing land. When Ariarathes, king of Cap- 
padoci^, dammed up the passage of the river Me- 

{b) Ibid. 

(c) Per Lord EUenborougfa, Beal^j v. Shaw, App. 12. Vide, 
also ch. 4. 
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lanes, whereby the lands of the Gallatians and Phry- 
gians were damnified, he was adjudged (the case be^ 
ing referred to the Romans) to pay three hundred tor 
lents damages. That the sentence of the Roman 
Judges in awarding an indemnity for this regal violation 
of puUic and private right, was dictated by a proper 
conception of moral duty, as well as an honourable 
resolution to enforce it, will not be doubted by any 
one. Nothing, indeed, is more obvious to the human 
understanding, than that every man in using a stream 
of water, even with a view to his own benefit,and with 
a disposition to do no unnecessary injury, is unavoida- 
bly so far limited as not to cause to run or flow over the 
land of any other person, a greater quantity of water 
than such land is naturally subjected to, without the 
assent or permission of the owner. Hence, it is an 
established rule of the common law, that no man has 
the privilege of flooding and drowning the land of 
his neighbour, (a) Thus, where the plaintiff* declar- 
ed that the defendant exaUavit stagnunij by which the 
plaintifi'^s meadow was flooded ; judgment was ior 
the plaintifi*. (b) So when in case, for that the plain- 
tiff was seized of two acres of meadow in D. and J. 
Q. erected, &c so high that the water overflowed 
the said peadow, &c. it was adjudged for the plaii>* 
tt£ (t) And in case for stopping water incessanter 
deeurrente by his land, by which his land was drown- 

* 

(a) Hale on F. N. B. 127. If my neighboar ought to scour a 
ditch and does not, whereby my land is overflowed, this is an 
actionable nuisance. 3 Bla. Com. 217, 

(6) Goldb. 59. 

(c) Cro. Jac. 565. 
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ed and his grass rotted ; Gawdy J. said, " If the wa- 
ter had run but for one year, yet if the defendant 
diverts it so as it drowns the plaintiff's land, the ao 
tion will lie well enough." (d) And it is immaterial, 
(so far as it regards the right) whether the flowing 
may be productive of benefit or injury, as it is as iU 
legal to compel a person to receive the former as to 
submit to the latter, (a) A person, therefore, whose 
land is inundated by the act of his neighbour, can, not 
only recover adequate damages, but may defend his 
land against the encroachment of an additional quan- 
tity of water by banks, &c. and if any consequen- 
ces detrimental to the first wrong doer result from 
this course, there is no just nor legal ground for com- 
plaint, (f) In respect to the right of flowing by 
virtue of an unlimited grant at thejirst settlement of 
the country ; it was decided in Connecticut, that where 
under such grant, a person and those under whom 
he claims, have for a great length of time flowed to 
a certain extent, such extent shall be considered as a 
construction of the grant, and the dam cannot after- 
wards be raised higher to the injury of others* (^) 

In this country the right of flowing to a reasona- 
ble extent, has in some states been deemed of much 
importance to the public. Such especially has been 
the case since the introduction of cotton and woollen 
machinery, and the application of water power to its 
operation. And it is obvious, that i£ the occupiers 

(d) Lev. 193. 

(e) Merritt v. Parker, App. 132. 
(/) Ibid. 

(g) 1 Swift's Syst. 86. 



of mill seats are liable to a multiplicity of actions at 
common law, and their dams subject to be removed 
by their neighbours, for erecting works in places 
where they must necessarily overflow land which 
does not belong to them, by raising and continuing a 
sufiicient head of water, they would very soon be 
discouraged. The legislature, therefore, has wisely 
interposed and granted authority to the proprietors 
of mills and mill privileges to flow the adjacent lands ; 
providing at the same time for those who are there- 
by damnified, a mode for obtaining a fair and rea- 
sonable compensation. 

Like all incorporeal hereditaments^ a privilege of 
flowing land can be created only by deed^ devise^ or 
matter of record, (h) Therefore, where A. granted 
a certain number of acres of land to B. reserving the 
streams of water and the soil under them, with the 
right of erecting dams, and all such parts of the land 
as should be overflowed by water, for the use of the 
mills of the grantor ; and B. sold a portion of the 
premises to C. with the same exception, and C. 
erected a dam on his part of the land, by which the 
land of B. was overflowed ; a parol licence given by 
A. to C. was no defence in an action by B. against 
C. (t) And a contract made with commissioners un- 
der an act of the legislature relative to draining 
drowned lands, by which they were allowed to deepen 
and widen a certain river, for which they were to 
compensate the owner, is a contract concerning an 
interest in lands, and must be in writing, (k) 

{k) Vide, ch. 4. Kei). 310. 

(i) Thompson v. Gregory, App. 208. 

{k) 1 JoAiis. Ch. Rep. 131. 
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Under a grant of a right to flow, if no interest 
passes to the grantee before election, it must be made 
. during the life of the parties^ (I) As where A. grant* 
ed to B. a certain mill, with the ground and stream 
of water thereunto belonging ; and also liberty to 
erect another mill on any other place on the same 
riyer, with the same liberty of ground and stream of 
water. Under these circumstances, although B. in 
his life-time had a right to erect a mill, and to over* 
flow so far as was reasonable and necessary, the land 
of C. adjacent to the river, and subsequently pur<- 
chased of A. ; yet as B. never had elected a [dace 
for another mill, nor exercised his right to erect 
such other mill during his life-time, the right could 
not be claimed by his heirs or assigns after his de- 
cease, the election not being coupled with an interest 
so as to vest absolutely at the time of the grant* (m) 

The following case in relation to a right of flow- 
ing by virtue of a grant, was adjudged in Connecti- 
cut, where A. and B. were joint tenants of a grist 
mill and dam, and the land on which they were 
erected ; the parties in 1788 made a division in se- 
veralty by a deed of partition, A. taking one-third, 
and B. two-thirds. In 1791, B. erected a saw mill 
on land owned by him in severalty, which was ope- 
rated by water taken from the grist mill pond by 
means of a trough inserted in the dam. In 1797, 
A. and B. submitted to arbitrators, a^controversy be- 
tween them relating to the overflowing of the land 

(0 Co. Litt. 145. Hob. 174. Bac. Abr. Tit. Election, 
(m) Vandenburgh v. Van Bei^en, App. 219. 



\ 
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of A. caused bj the dam erected for the benefit of 
the grist mill ; whereupon it was awarded, that the 
dam should remain as it then was, and if it should in 
a common season cause the water to overflow A.'s 
land more than it did at the time of the partition, 
B. should pay damages. By a writing endorsed on 
this award in 1799, A. and B. mutually agreed to 
abide by it. In 1807, B. by a quitclaim deed con- 
veyed to A. all B.'s right and title in and to the grist 
mill, together with all privileges thereto belonging. In 
an action subsequently brought by A. against B. for 
keeping up the dam and thereby overflowing the 
adjoining land of A. the defence set up was a right 
in B. to the use of the water in the manner stated in 
the declaration^ for the purpose of working his saw 
mill. It was held by the court, that B. had no such 
right by virtue of the documents referred to. (n) 

A licence from a town to erect a mill dam which 
overflows the adjacent land, is no justification in an 
action for a private nuisance, (o) Such, indeed, is 
the sacred and inviolable nature of private rights, 
that a licence even from a state would be of no 
avail, unless the state at the same time has provided 
an adequate mode of redress to those who thereby 
sustain any injury, (j?) Thus, if no means of indem- 
nification are afforded by the legislature for the in- 
jurious, but necessary effect of making a canalj those 
who suffer from it may maintain an action at com- 

(n) Watf 0U8 V, Watrous, App. 230. 
(o) 1 Root, 129. 
(p) Vide, ch. 4. 

I 
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mon law for the recovery of damages, (q) And m- 
missioners appointed by a legislative act for the pur- 
pose of draining drowned lands, must strictly conform 
to the words of the act, and they become liable by 
exceeding their authority, (r) 

But if a person, who, in the exercise of a public 
function without emolument, which he is compel- 
led to execute, acting without malice and according 
to his best skill and diligence, does that which occa- 
sions consequential damage, he is not liable. As 
where the trustees of a turnpike road, who were 
empowered to make water-courses to prevent the 
road from being overflowed, directed their surveyor 
to present a plan for carrying off the water of an 
adjacent brook ; and on his recommendation, they 
adopted the plan of a channel from the road, 
which they caused him to make, for conducting 
the water into the ordinary fence ditches of the 
plaintiff's land. The ditches were insufficient to 
discharge the water, and the plaintiff's land was 
in consequence overflowed. The court held, that no 
action could be sustained under these circumstances 
against the chairman of the trustees who signed the 
order, (s) 

2. Detaining the water, and then permitting it to 
flow in unusual quantities. This also is actionable as 
a private nuisance. The occupier of a mill for ex- 
ample, who shuts down his gate and detains the wa- 
ter, and afterwards by permitting it to escape in un- 

{q) Stevens v. Proprietors of the Middlesex Canal, App. 189. 
(r) 2 John. Chan. Rep. 466. 6 Com. Dig. 285. 
(«) Sutton V, Clarke, App. 195. 
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usual quantities, annoys a mill in a lower part of the 
stream, is subject to an action for the damage which 
he has occasioned. (/) 

But if a man's ground is surrounded with water 
hj natural causes, he is allowed to make a trench 
for the purpose of draining it, and to convey the wa- 
ter downwards upon the land of his neighbour. The 
reason of this is, that water is an element which is 
descendable by by the laws of nature, (u) In such a 
case, however, the law would without doubt require 
the exercise of a proper degree of caution, and would 
reprobate any injurious consequences which with 
prudence and care might have been prevented. 

3. Throwing the water back upon a mill above. 
When a river is raised so high, that the water is 
prevented from escaping as usual from a mill above, 
whereby its motion is impeded, it is commonly called 
back or tail water, and (if the mill above is first 
erected) it is an actionable injury. As where the mill 
of the plaintiff had been standing forty years, and 
during the whole of this period, except the last ten 
years, the water had been permitted to flow off with- 
out interruption, it was held, that the defendant was 
liable for raising a dam and makipgback water upon 
the wheel of the plaintiff, (y) But in this case, al- 
though the mill of the plaintiff had been standing 
forty years, yet if the time had been only a month 
or less time, the defendant must still have been lia* 

{i) Merritt v. Briqkerhoff, App. 120. 19 Vez. 618. 
(u) Callis, 136, who refers to 12 Hen. 8. 
{y) Sherwood v. Burr, App. 177. 
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ble. For the rule is, ^^ a man may erect a mill, yet 
not so as to injure his neighbour's prior mill.'' (w) 
This right of occupancy is founded on the law of na- 
ture, and is called bj the writers on natural law9i^^ 
preventionis^ or the right of prevention, which they 
say, should be strictly observed in the use of proper- 
ty that is common, and cannot serve at the same time 
for many, (x) " By this term," (says Vattel (y) ) 
^' we understand the right of him, who first comes to 
the use of this sort of things^ For example," (he 
continues) " if I actually draw water from a public 
or common well, another who comes after cannot 
drive me away to draw out of it himself, and he 
ought to stay till I have done, For I make use of 
my right in drawing that water, and nobody can disr 
turb me : a. second who has an equal right, cannot 
make use of it to the prejudice of mine ^ to make 
me have done by his arrival, would be to attribute 
to himself a greater right than me, and thereby to 
offend against the law of equality.^^ 

If, therefore, a man has occiipied a mill site, and 
afterwards another man erects a dam below, whereby 
the water is forced back to the injury of the first 
occupant, the owner of the dam below is answerable 
for the damage. For the first occupant is allowed 

(w) 2 Bla. Com. 403. In another place, Blackstone in speak- 
ing of. such things as must always remain in common says, ^^ war 
ter may be occupied for mills and other conveniences, and 
belongs to the first occupant during the time he holds possession, 
and no longer/' 2 Bla. Com. 13. Vide, also ante chap. 4. 

(x) Vattel, 175. 

{y) iMd, 
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to use the wate;: without any interruption or annoy- 
ance, in the same manner and to the same extent as 
he did at the time of his disturbance, provided he 
has not encroached upon the existing rights of oth- 
ers, and provided no adverse right has afterwards 
been acquired by an enjoyment of twenty years, (z)] 

And it is no defence, that the mill above and first 
erected, has been altered or rebuilt, or that the own- 
er thereof has substituted a new wheel, requiring 
more or less water than the old one. For if mill 
owners were obliged to use the water in the same 
precise manner, or apply it to the same particular 
purposes, it would prevent improvements in machin- 
ery, (a) But should the alterations made from time 
to time affect the rights of those who are below, the 
case of course would be different. 

It should be understood, however, that when a 
mill site once occupied, has been abandoned, or there 
is an evident intention to leave it unoccupied, those 
who own land in a lower part of the stream, may 
make use of their privilege in the same manner as if 
there had been no previous occupation. The ques« 
tion of abandonment is proper for the consideration 
of a jury, (b) 

It seems, then, that in controversies relating to this 
subject it may be important to ascertain, whether 
the mill owner above was the first occupier. For 

{z) Saunders v. Newman, App. 170. Hatch v, Dwight, App. 
74. Van Bergen v. Van Bergen, App. 216. Hodges v, Ray-, 
inond, App. 87. 

(a) Saunders v. Newman, App. 170, 

(A) Hatch V. Dwight, App. 74. 
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if, after a man has erected a mill, another should 
erect a mill above, which is subjected to the injury 
of back water caused by the dam which was first 
built, the owner of the mill above in such a case 
must submit to it, and has no right to complain. 

A person who owns the land on one side of a wa- 
ter-course only, has of course no right to build a dam 
which extends beyond the middle of the stream ; and if 
he should, the owner of the land on the opposite side, 
who also owns the land on both sides below, may 
raise the water below to the prejudice of such wrong 
doer, without being answerable for the damage, (c) 

4. Of the application of the doctrine of a presumed 
grant. A right to flow land, or to raise the water 
to the inconvenience of any prior occupant, &c. may 
of course, like any other easement, be acquired by 
an uninterrupted enjoyment of twei ty years. The 
general nature of this doctrine, and the qualifications 
to which it is subjected, have been already consider- 
ed in chapter 4. With regard to its application to 
the subjects which have been commented upon in 
the present chapter, there are two rules of some im- 
portance. The first is, that where a party has acquir- 
ed the right of flowing the water back by a dam of a 
certain height, he may keep it back for a longer time 
than usual, if he does not raise it higher than nsml.(d) 
The second rule is, that any use of the water for the 
period of twenty years in the land of A. which produ- 
ces an effect on the land of B. that under the ordinary 
state and disposition of B.'s land occasions no per- 

(c) Jewell V, Gardiner, App. 115. 
{d) AWer V. SavilK App. 4. 
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ceptible injury, there is no ground to presume a grant 
of authority for such use from B. to A. And if 
B. makes a new application and disposition of his 
land, by which the effect produced becomes injuri- 
ous, A. is not at liberty to continue the use. 

As where A. for the period of twenty years, has 
had a channel through his field for watering his land 
through the banks of which channel from the po- 
rous nature of the soil, the water percolates, and 
thence passes through the contiguous soil of B. be- 
low the surface, without producing visible injury. B. 
builds a new house in his land below the level of his 
soil, in the current of the percolating water : A. can- 
not now justify filling his channel with water, if it 
injures the house of B. (c) 

According to this rule it would seem, that if the 
owner of a mill has raised and continued a head of 
water to a certain height, without flowing the adja- 
cent land, but by an alteration in the banks of the 
river, the water flows the land of another, it would 
be no defence, that the water had been enjoyed to 
the same height for the period of twenty years. 

But if the effect produced in these cases, has at 
all times occasioned a perceptible injury, of course 
there must be sufficient ground to presume a grant. 

(c) Cooper v. Barber, App. 44. 
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CHAPTER VIIL 

OP THE REMEDIES FOR PUBLIC AND PRIVATE NUISANCES 

TO, AND BY MEANS OF, A WATER-COURSE. 

« 

The remedies {oif public nuisances, which (as Was 
shewn in a former chapter) include all obstructions 
and impediments to the free passage and navigation 
of those rivers which are public highways, (a) are, 

1. Abatement All public nuisances may be abated, 
that is, taken away or removed by any individual, if 
no riot is occasioned by doing it. (6) The reason 
(says Blackstone (c) ) why the law allows this pri- 
vate and summary method of doing justice is, because 
injuries which obstruct or annoy such things as are 
of daily convenience and use, require an immediate 
remedy, and cannot wait for the slow progress of the 
ordinary forms of justice. 

2. Indictment The authors of all public nuisan- 
ces are liable to be punished by indictment, (d) And 
where the indictment states the nuisance to be still 
in existence, there will be judgment td abate it. But 
if the court are satisfied, that it has been effectually 
abated before judgment is prayed, it is otherwise, (c) 

Public nuisances are indictable only, and are not 
actionable. The reason of this rule is, that when 

(a) Vide, chap. 3. 

{b) 3 Bla. Com. 5. 

(c) Ibid. 

{d) Ibid. 219. 

(e) 7 T. R. 463, 8 T. R. 142. 13 East, 194. 
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rigbti of a public nature, and common to all the p^o- 
pie ane affected, no one person is able to assign his 
particular proportion of the injury, and even if he is, 
the taw deems it too great a hardship for the offen- 
der to be harassed with separate actions* (J^ 

There is, however, one eitception to the above 
rule, which is, if a person sustains anj extraordinary 
damage beyond the rest o£ the community, be can 
obtaiiy private satisfaction by action. As where the 
plaintiff declared, that he was navigating his barges 
laden with goods, along a public navigable creek, and 
that the defendant wrongfully moored a barge across, 
and thereby prevented the plaintiff from navigating 
bffi barges so laden per quodj he was obliged to con- 
vey his goods over land at great trouble and expense ; 
the court held, that this was si»^ a special damage, 
that an action^ on the case would lie. (g) And in the 
case of obstructing a river, which is a public high- 
way, any one who sustains a particular injury in 
coQse<|oence, may have satisfaction by action, (/i) 
But in the application of this rule to the di^rent 
cases which have arisen, the decisions have in some 
degree yaried. (i) 

When the water of the river Avon was deterio- 

(/) 3 Bla. Com. 219. 1 Vent. 200. 

{g) 4 Made & Sel. 101. 

(A) Shaw V, Crawford, App. 175. 

(i) Hughes v. Heiser, App. 96. Id the following cases, where 
the injary was of a puhlic nature, it was adjudged there was 
sufficient special damage to support the action. 1 Keh« 847. 
Cro. Jac. 446. ^ 1 Lord Raym. 486.495. Comb. 480. 12 Mod. 
202. Willes, 74. 1 Salk. 15. 1 Root, 362. 

K 
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rated by means of harbour works erected thereon, 
by which all the inhabitants of the city of Bristol 
deriving their water from th6 river were aggrieved, 
the remedy by indictment was taken away by an act 
of parliament. In this case it was decided, that the 
owners of a brewery, which was before supplied 
with water from the river by means of pipes, were 
not entitled to compensation for the special injury 
under the general words of the act, as the use of the 
water was not claimed by way of easement to a par- 
ticular tenement, (k) 

The remedies for private nuisances are, 
1. Abatement Private as well as public nuisances 
may be taken away or removed by the party ag- 
grieved, if it can be done peaceably and without any 
riot.(/) Thus, if a trench is made by which the water 
of a river is diverted from the land of one, to which 
it would flow in its natural course,the person below may 
go upon the land of his neighbour and fill it up. (m) 
And a mill owner is justified in entering on the land 
of another, and removing a dam by which the water 
of the river is made to flow back, and prevent 
his mill from grinding, (n) And in all cases of 
wrongfully diverting and impeding the water, flow- 
ing land, &c. which are private nuisances, the party 
aggrieved may by the common law enter the close 

{k) 12 East, 429. 

(/) 3 Bla. Com. 5. 

(m) Vin. Abr. Tit. Nuisance. 

(n) Colburn v. Richards, App. 42. 
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of his neighbour, for the purpose of abating or re- 
moving the cause of injury, (o) 

But if the nuisance is abated, the party complain- 
ing is entitled to no action, for having made his elec- 
tion of the former remedy he is precluded from the 
latter, (p) Tet this rule apparently admits of some 
qualification, for the party's right of action might at- 
tach before the removal, and therefore the plaintiff 
may reasonably claim damages for the injury sustain- 
ed prior to the abatement of the nuisance, (q) 

Any thing not completed, but which eventually 
will be a nuisance, cannot be abated until it becomes 
an actual nuisance, (r) But the proceeding in such 
a case may be prevented by an injunction from chanr 
eery, (s) 

(o) Hodges V, Raymond, App. 87. Jebb v. Povey, App. 112. 
Cooper V. Barber, App. 44. 1 Brown!. 212. 

(p) 3 Bla. Com. 220. 

(9) 2 Mod. Rep. 253. 

(r) Holt's Rep. 499. 

(«) 1 Vez. 543. 2 John. Chan. Rep. 273. It may be proper 
to mention in this place, that chancery has a concurrent juris- 
diction, with courts of law, equally clear and well established, in 
cases of private nuisances, and there have been many instances 
of the application of equity powers to the subject of waier- 
c<mr9es. In 2 Vem. 390. the Lord Keeper held, that afler a long 
enjoyment of a water-course through the ground of another,a grant 
was to be presumed, unless disproved by the other side, and the 
plaintiff was quieted in his enjoyment by injunction. So, in 
Bush V. Weston, (Prec. in Chan. 530.) a plaintiff who had been 
in possession for a long time of a 'water-course, was quieted by 
injunction against the interruption of the defendant, who had di- 
verted it, although the plaintiff had not established his right at 
law ; and the court said such bills were usual. These cases 
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2. Assize of JSTidsance. This is a writ wherein it 
is stated, that the party injured com[rfaiD8 of some 
particular fact done ad noeumentum libm Unenunti 
sui^ and commands the sheriff to summon an assize^ 
that is, dLJurj/j and view the premises, and have them 
at the next commission of assizes, that justice may 
be done therein. If the assize is found for the plain- 
tiff, he has judgment to have the nuisance abated, 
and to recover damages, (i) 

3. .4 writy quod perntittat prosternere. This remedy 

shew the ancient and established jurisdiction of this court. The 
foundation of this jurisdiction is the necessity of a preventive 
remedy, when great and immediate mischief would arise in the 
comfort and useful enjoyment of property. The interference 
rests upon the principle of a clear and certain right to the en* 
joyment of the subject in question, and an injurious interruption 
of that right, which upon just and equitable grounds ought to 
be prevented. Vide, 1 Vern. 127. «76. 1 Vez. 4T6. 16 Vcz. 
338. 2 John. Chan. Rep. 164. 463. 4 Har. ^ M^Heo. 474. 

(t) F. N. B. 183. 9 Rep. 55. 3 Bla. Coin. 2^0. Formerly 
an assize of nuisance only lay against the vei^ wroi^ do6r, who 
levied the nuisance, and did not lie against any person tQ whom 
be had aliened the tenements whereon the nuisance was situat* 
ed. This was the reason for making the provision in the stat. 
West. 2. 13 Ed. I. c. 24. for granting a similar writ in cant cwtr 
simUi^ where no former precedent was to be found. The sta« 
lute enacts, that de. emUro non recedant querentei a curia domin 
regUj pro eo qudd tenetnentvm transfertur de uno in alium^ and 
then gives the form of a new writ in this case, which only dif- 
fers firom the old one in this, that where the assize is brought 
Against the very person only, who did the nuisance, it is said, 
'^ quod A, (the |wrong doer) injuste leoccDit tale nocumentum ; but 
where the lands are aliened to another person, the complaint is 
agdnst both, ^' quod A.'*'* (the wrong doer) el B. (the alienee) 
levaverunV'* For every continuation is a fresh nuisance ; and, 
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for pnrate nuisancei^ is in the nature of a writ of r^t, 
and therefore subject to greater delays. It com* 
mauds the defendant to permit the plaintiff to abate 
the nuisance, and unless he so permits to suramon 
him to appear in court and shew cause why he re* 
fuses. This writ lies as well^or the alienee of tbe 
party first injured, as against the alienee of the par- 
ty first injuring. The plaintiff herein has judgment, 
both to abate the nuisance and to recoyer damages 
against the defendant, (u) But this remedy, and also 
the remedy by assize of nuisance^ are now disused 
and have given way to ; 

4. Action on the ease. In this action the party in- 
jured recovers satisfaction for the injury sustained, 
but cannot thereby remove the nuisance. Indeed, eve- 
ry continuance of a nuisance is held to be a new one, 
and therefore a new action will lie, and very exem- 
{dary damages would probably be given, if, after one 
verdict against him, the defendant has the perse- 
verance and obstinacy to continue it. (v) 

The remedy by action on the case, or as it is fre- 
quently called, action of trespass on the case^ was in- 
stituted in the reign of Edward L with the view of 
affording satisfaction and relief accordii^ to the exi- 
gency and peculiar circumstances of the case. Be- 
fore that period so celebrated in the annals of Eu^ 
lish jurisprudence, all actions that were founded on 

therefore, the complaint is as well grounded against the alienee 
who continues it, as against the alienor who first levied it. 3 
Bla. Com. 220. 

(u) F. N. B. 124. 2 Inst. 205. 3 Bla. Com. 221. 

(v) 3 Bla. Com. 219. 
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torts, were trespass, replevin^ detinue and deceit, but 
as the principles of law and equity were better un- 
derstood, it was perceived, that other remedies were 
necessary. " The statute of West. 2. 13 Ed. I. c. 
24. provided, that whensoever from thenceforth in one 
case a writ shall be found in the chancery, and in a like 
case falling under the same right, and requiring like 
remedy, no precedent of a writ can be produced, the 
clerks in chancery shall agree in forming a new one : 
and if they cannot agree, it shall be adjourned to the 
next parliament, where a writ shall be framed by con- 
sent of the learned in the law, lest it happen for the 
future, that the court of our lord the King be deficient 
in doing justice to the suitors.^'* In the reign of Ed. 
III. the courts perceiving the imperfection of writs 
of trespass in the old form, availed themselves of the 
above mentioned statute, and endeavoured to render 
it more universal, and to adapt it to every man's par- 
ticular case. Though this innovation had to encoun- 
ter much opposition, yet in the reign of Hen. IV. writs 
of trespass were extended to a great variety of new 
cases, and had assumed the name of trespass on the 
case. In this reign the marks of discrimination be- 
tween trespass and trespass on the case, began to be dis- 
tinctly ascertained : namely,that the former should al- 
wayshe withforce and arms, diud the latter never, (w) 
A difficulty often arises in distinguishing between 
those cases in which trespass, and those in which 
trespass on the case, is the proper remedy. To 
apply or draw the line of distinction between these 

/ 

{w) 2 Reeve's Hist. Eng. Law, 202. 203. 239. 3 do. 68. 89. 
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cases, Mr, Justice Gould of Connecticut, considers 
to be the most subtle part of the law. The autho- 
rities, he says, are very conflicting and frequently 
obscure. To this very able and learned lawyer, we 
are indebted for the followinor rules in relation to this 
important and interesting subject, {x) 

When the original act occasioning the injury was 
forcible, the remedy is in some cases trespass, in 
others trespass on the case. If the forcible act 
is immediately injurious, trespass is the proper ac- 
tion; if, on the contrary, the injury for which 
redress is sought, is the remote or consequential 
effect of the forcible act, the remedy is trespass 
on the case. As if A. throws a log across a high- 
way, and B. injures himself by falling over it, here 
the injury to B. is consequential, and the remedy is 
trespass on the case, (y) 

The difficulty is in applying the last rule, and in 
distinguishing what is the immediate and what the 
consequential effect of any forcible act. The injury 
to be immediate within the rule, need not be the in- 
stantaneous effect of the forcible act. When it is 
instantaneous^: there is no difficulty in the applica- 
tion, {z) 

Injuries, which are not the instantaneous ef- 

{x) Vide, Gould's Law Lect. Tit. Trespass on the case aris- 
iog ex delicto. 

{y) 3 Bla. Com. 208. 9. 6 T. R. 123. 125. 153. 5 T. R. 
648. 2 T. R. 476. Salk. 380. Ld. Raym. 1832. 

(z) 2 Bla. Rep. 899, 900. Vide, the distinction between nui- 
sance and trespass, in chap. 3. 



feet of some forciUe act, are in some cases regarded 
aA tvuaaediate, id others consequeDtia]. 

1. When the iniaediate or proximate cause of 
the iftjiarj produced is but a continuation of the wi* 
giaal force, the effect is imai^kite. 

2. On the other hand, when the original foree 
ceases before the injury or damage commences, such 
injury or damage is consequential, and the author id 
it is liable in trespass on the case ooilj. 

These two general rules Judge Gould thinks will 
embrace cYery possible case. 

An action on the case is frequently glveu by the 
express provision of some statute to a party aggriev- 
ed ; (a) and it has been decided, that where a navi- 
gation act empowered the company to sue for calls, 
&c. by action of debt or on the case, that an action 
on the case in tort might be supported, thoi^h the 
defendant was thereby deprived of the means .of 
availing himself of a set-offl (b)' And whenever a 
statute prohibits an injury to an individual, or enacts, 
that he shall recover a penalty or damages for suck 
injury, though the statute is silent as to the form of 
the remedy, this action may be support|%d« (e) 

If a statute gives a remedy in the affirmative, 
without a negative expressed or implied, for a m?it- 
ter which was actionable by the common law, the 
party may sue at common law as well as upon the 
statute, (d) But when a statute makes it lawful for 

(a) Com. Dig. Tit. Action upon Statute. 
(6) 7 T. R. 36* 

(c) 6 Mod. 26. 2 Salk. 451. 1 Chit. Plead. 144. 

(d) 1 Chit. Plead. 145. Com. Dig. Tit. Action upon Statute. 
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mill owners to overflow the adjacent land, and at the 
same time provides a remedy for those who may 
thereby sustain damage, and is obviously intended 
by the legislature to relieve mill owners from fre- 
quent suits, the remedy at common law is taken 
away. Thus in Massachusetts, where by the statute 
of 1795, c. 24. ybr the support and regulation ofmillSj 
it is made lawful for those who erect dams for the 
use of mills, to overflow land which belongs to oth- 
ers, ^nd provides for the owners of the land which 
is thus overflowed, a particular mode of obtaining 
compensation ; it was decided in the case of Stowell 
V. Flagg, (c) that the only remedy for the party 
whose land is overflowed by means of a mill dam 
lawfully erected, is by complaint to the Court of 
Common Pleas pursuant to the provisions of the sta- 
tute. In giving the opinion of the court in this case, 
Parker C. J. considered, that from the general purview 
of the statute made expressly to relieve mill owners 
from the difficulties and disputes to which they were 
before subject, there could be no doubt of the inten- 
tion of the legislature to take away the common law 
action, which might be renewed for every new inju- 
ry, and so burthen the owner of a mill with conti- 
nual law suits and expences. If it should be &aid, 
(he observed) that the legislature itself has not the 
constitntionai authority to deprive a citizen of a re- 
medy for a wrong acttrally done him : the answer is 

(c) 1 1 Mass. Rep. 364. 
L 
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obvious, that they have a right to svibstitute one pro- 
cess for another. (J") 



CHAPTER IX. 

OF THE PARTIES, PLEADINGS AND EVIDENCE IN AN ACTION 
ON THE CASE, FOR PRIVATE NUISANCES TO, AND BY 
MEANS OF, A WATER-COURSE. 

By whom the action may be brought. If the nui- 
sance complained of, is to the damage of the rever- 
sionary or possessory interest, an action may be 
brought by the reversioner or tenant in possession, 
or both ; and each will be entitled to recover dama- 
ges commensurate with the injury which their re- 
spective interests may have sustained, (a) 

If the premises affected by the nuisance be aliened, 
the alienee^ after request made to abate the nuisance, 
may maintain an action. (6) 

The right to commence the action by a mortgagee^ 
exists as soon as he takes actual possession of the 
mortgaged premises, (c) 

An action will not lie by dXi executor lov a nuisance 

(/) Vide, also Ibid. 465. Every interpretation of a statate, 
which leads to an absurdity or to embarrass and defeat the pur- 
poses of the statute, is to be avoided. 20 John. Rep. 740. 

(a) 2 Lev. 209. 2 Wils. 161. 4 Maule & Sel. 101. 2 Har. 
& M'Hen. 473. 

(6) 6 Rep. 101. 

(c) Hatch V, Pwight, App. 74. 
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committed in the lifetime of the testator. It maj, 
however, be supported by the devisee for the conti- 
nuance, (d) 

As to joint tenants^ parceners and tenants in common^ 
the two former must join for injuries to real proper- 
ty, in real as well as personal actions, or the non- 
joinder may be pleaded in abatement, (e) But te- 
nants in common must in general sever in real ac- 
tions; in personal actions, however,as for a trespass or 
nuisance to their land, they may join, because in these 
actions, though their estates are several, yet the da- 
mages survive to all, and it would be unreasonable, 
when the damage is thus entire, to bring several ac- 
tions, (y*) 

Against whom the action may be sustained. The 
action lies both against the person who originally 
committed or erected a nuisance, and against the 
person who permits and suffers it to continue. In- 
deed, the continuance and use of that which was ori- 
ginally a nuisance, is a new nuisance, for which an ac- 
tion may be sustained. And although, after judgment 
and damages recovered in an action for erecting a 
nuisance, another action cannot be maintained for the 
erection^ yet it may for the continuance of the same 
nuisance, (g) As if A. divert water by pipe and cock 
to his house, every turning of the cock is a new nui- 

(d) 1 Har. & M'Hen. 224. Cro. Jac. 231. 

(c) Bac. Abr. Joint Tenants K. Vin. Abr. Tit. Parceners. 1 
Chit. Plead. 53. 

(/) 2 Bla. Rep. 1077. 5 T. R. 247. Yelv. 161. 1 Chit. 
Plead. 63. 

is) J L^* ^V' 370. Staples v. Spring, App. 184. 
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sance. (h) So, if a man erects a mill to the nttisance 
of another, every occupier afterwards is subject to 
an action, (i) And so an action will lie for diverting 
a water^^ourse, against the assignee of the land on 
which the diversion is made« (k) 

If a man recovers against A. for the erection c^ 
a nuisance, he may afterwards recover against him 
for the continuance, even though he has made a lease 
to another ; for the plaintiff can bring his action not- 
withstanding his recovery for the erection, against 
either the tenant for years, or his under lessee. (/) 

When a nuisance is committed by several^ and is a 
malfeasance^ the plaintiff may sue any of those who 
did the wrong, and the non-joinder of the others can- 
not be pleaded in abatement, (m) But where the 
parties committing the tort, are the joint owners of 
land, and the tort consisted in the omission of some 
act which, €^ such o%onerSj they Skve hGuud to perform, 
then all must be joined in the action, as in such case, 
the title to the realty will come in question y that is, 
whether the defendants, by reason of their owner- 
ship, were bound to perform the act, for the omis^ 
sion of which the action is brought, (n) 

Of the declaration. An action on the case for a 
nuisance, is local in its nature, so that it must be 

(k) Com. Dig. Tit. Action on the case for Nuisance, 
(i) Cro. Jac. 555. 
(A;) Hughes v, Mung, App. 100. 
(Z) Salk. 460. 13 John. Rep. 33. 

(m) 1 Chit. Plead. 75. 14 John. Rep. 426. Sutton v. Clarke, 
App. 195. 
(n) 1 Chit Plead. 76. 5 T. R. 65. 14 John. Rep 426. 
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proved to haye been done in the county where the 
venue is laid. As where the plaintiff declared (War- 
ren V. Webb,) (o) that he was possessed of a dwelling 
house in the countj of Surry, and that the defendant 
possessed a shop contiguous, and a wooden spout af- 
fixed thereon, &;c. ; which spout, it belonged to the 
defendant to keep in such repair, that no injury 
should happen to the plaintiff's dwelling house, and he 
alleged that the defendant suffered the spout to be 
out of repair, to wit, at Westminster, in the county of 
Middlesex, whereby the rain water soaked through 
the spout, &c. The premises were proved to be in 
Surry. Mansfield, C. J. On reading the declaration, 
it at first appeared to me, that the videlicet in the 
county of Middlesex, as applied to a house or any 
thing else in Surry, in its nature local, is nonsense, 
and a contradiction in terms. And upon considera- 
tion the true sense appears to be this ; it is a de- 
scription of the house, a local object which it states 
to be in Middlesex, and consequently the objection 
must prevail. If this is not a description of the place 
where the defendant's house is situated, there is no 
description of it, and if no place is alleged in the de- 
claration, it must be intended, that the house lies in 
the county in which the nuisance is alleged to be 
committed, which is Middlesex. Therefore, quacun^ 
que via data, the declaration is not supported. 

But the nuisance may be proved to have been 
done at any place within the county, although a par- 
ticular town of the county is mentioned in the declar 

(o) 1 Taunt. 379. 
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ration. The case wherein this was determined, is 
the Proprietors of the Mersey and Irwell Naviga- 
tion V. Douglas, (p) In this case the plaintiff de- 
clared, ^ that the defendant at Preston^ in the county- 
aforesaid, erected, &c. above the said navigation of 
the said company, a certain weir or dam, and wrong- 
fully and injuriously kept and continued the same,^o 
there erected, for a long space, &c." At the trial at 
Lancaster, the plaintiffs were nonsuited for default 
of proving that the river Irwell was at Preston, and 
a rule nisi was obtained for set ting aside the nonsuit, 
and granting a new trial. Lord Ellenborough, C. J. 
This action is in its nature confessedly local : but the 
question is, whether the gravamen need be describ- 
ed with any local certainty ; and I incline to think it 
need not ; but that it is sufficient, if it be laid at any 
place within the body of the county. A plaintiff in 
such an action, may indeed make it necessary to* 
prove the gravamen in a particular place, by giving 
it a specific local description ; as by alleging the 
nuisance to be standing, and being at a certain place 
particularly described ; but in general, such particu- 
larity is not necessary. For otherwise, how is a ve- 
nue to be laid to the fact of the obstruction, when 
that takes place in the higher part of a stream flow- 
ing in one county, and the injury is sustained in the 
lower part of the same stream in a different county 
in which the action is brought ? It is sufficient to de- 
scribe the substance of the injury, in order to give 
the other party notice of what he is to defend, and 
it Js sufficient in the form of pleading, to allege the 

(p) 2 East. 497. 
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gravamen at any place within the body of the coun- 
ty. Therefore, the manner in which it is here stat- 
ed, ought rather to be referred to venue than to lo- 
cal description. Lawrence, J. The gist of the ac- 
tion is, that the defendants erected the weir above 
the plaintiffs' navigation, by means of which their na- 
vigation was obstructed. It is quite immaterial 
where it was erected above the navigation. It would 
have been sufficient to have stated, that they divert- 
ed the water above the navigation of the plaintiffs, 
by means of which the injury complained of, hap- 
pened. Neither is it necessary, in actions of this 
kind, to give a local description either to the pro- 
perty injured, or to the thing which caused the inju- 
ry ; but it is sufficient to state what the property in- 
jured was, and that it was so injured by the defen- 
dants. In this case, therefore, it was not necessary 
4o prove, that the river Irwell, or any part of it, was 
within the town of Preston, or that the weir, by 
which the obstruction was caused, was within the 
same place : but the whole may be referred to mat- 
ter of venue. 

But when an injury has been committed in one 
county to land,&c. situate in another, the venue may 
be laid in either, (q) For, as it was resolved in Bul- 
wer's case, (r) when matter in one county is depend- 
ing upon a matter in another county, the plaintiff 

{q) 3 Leon. 141. 2 T. R. 238. 7 T. R. 683. 

(r) 7 Rep. 1. But whea the defendant upon pleading not 
guilty ,would be prejudiced in his trial, there the plaintiff has not 
an election to bring his action in which county he will. Ibid. As 
locality of actions, vide Cowp. 177. 3 Mass. Rep. 23. 
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may elect in which of the two counties he will bring 
h^ action. One of the examples giyen in this case is, 
if a man doth not repair a wall in Elssex, which he 
ought to repair, for which cause my land in Middle* 
sex is drowned^ I may taring my action in £ssex, for 
there is the defendant's fault, as it is adjudged in 7 
Hen. IV. a. ; or 1 may bring it in Middlesex, for 
there I have the damage, as it is proved in 1 1 R. 2. 
It would seem, therefore, that an action for divert- 
ing a water-course, may be brought either in the 
county where the diversion is caused, or in the coun- 
ty where the injury which results therefrom, k sus- 
tained. 

And if a trench made in the county of N. causes 
the plaintiff's land to be inundated in the county of 
W. although a statute requires all actions to be 
brought and tried in the county where the cause of 
action arises, the action may be brought and tried 
in the county of W. (5) 

But if a statute directs, that an action shall be 
commenced within six months after the matter or 
thing, for which such action shall be brought ; and 
in consequence of cutting a trench, a fall of rain cau- 
ses the plaintiff's land to be overflowed, first within 
six months, and again after six months from cutting 
the trench ; it is a query, whether the action must 
be brought within six months from the cutting of the 
trench, or within six months from the perception of 
the first prejudicial effect, or whether it may be 
brought within six months from the last injury. (/) 

(5) Sutton r. Clarke, App. 196. 
(0 Ibid. 



In declaring for a nuisance, the immediate cause 
of the injury must be stated* Thus, where it was 
declared, that the defendant wrongfully placed and 
continued a heap of earth, whereby th^ refuse water 
was prevented from flowing away from his house 
down a ditch at the back thereof : the evidence was, 
that the heap was not originally placed so as to ob^ 
struct the water, bat that in process of time, earth 
had been from the heap and fell into the ditch 
and obstructed it. This wae held by the court a 
£atal variance, (u) 

, Ib hia declaration the plaintiff must shew, that at 
the time of the nuisance, he was entitled to the thing 
to which the nuisance wa6done,as for diverting a water- 
course from his mill, he must shew that he was seized 
of the mill at the tia)e* But a seizin in law is suffi- 
cient Therefore, if it is alleged, that his father 
waa seized and died? and a descent to himself, by 
virtue of which he was seized, without saying that 
he enter ed» it will be proper, (y) 

The plaintiff, if he is in possession, need not set 
forth hi^ title to the premises, but only that he was 
possessed. And be should alJege a continuance of 
the nuisance to the time of the action, for adhuc con- 
iismatim emfiiit i$ ill ; ap that goes to the time of the 
declaration. But if the declaration shews a continur* 
iDg nuisance^ it is not material, thpugh the first nui- 
sance was before the plaintiff was entitled, (w) 

If the plaintiff declares as reversioner^ he must al- 

(m) 5 Taunt. 181. 

(v) Com. Dig. Tit. Actioa on the case for Nuisance, 
(w) 2 Ld. Kaym. 1569. 

M 
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lege the nuisance to be done to the damage of the 
reversion ; or must state an injury of such a perma- 
nent nature, as to be necessarily injurious to his re- 
version. The want of such allegation will be sufli- 
cient cause for arresting the judgment, (x) 

Of the Pleas. In pleading to an action on the case 
for a nuisance, the general issue is not guilty ; under 
which the defendant may give any thing in evidence, 
that he might lawfully do.(^) Lord Mansfield said, (2) 
that there is an essential difference between actions 
of trespass and actions on the case. The former are 
actions stricti juris^ and therefore a former recovery, 
release or satisfaction, cannot be given in evidence^ 
but must be pleaded ; but an action on the case is 
founded upon the mere justice and conscience of the 
plaintiff's case, and in the nature of a bill in equity, 
and in effect is so. Therefore, a former recovery, 
release or satisfaction, need not be pleaded, but may 
be given in evidence ; for whatever will in equity 
and conscience, according to the existing circumstan- 
ces, preclude the plaintiff from recovering, may in 
case^ be given in evidence by the defendant, because 
the plaintiff must recover upon the justice and con- 
science of his case, and on that only. 
* The defendant, then, may not only put the plain- 
tiff upon proof of the whole charge contained in the 
declaration, but may give in evidence any justifica- 
tion or excuse of it, or shew a former recovery, re- 
lease or satisfaction. Thus incase for obstructing an- 

(x) 4 Maule & Sel. 101. 

(y) 1 Ghit. Plead. 486. 1 Com. Rep. 273. 8 East, 308. 

(z) 3 Burr. 1353. 



X TIISATISB ON WATSK-C017BSES. 91 

cient lights, the custom of London to build on * an 
ancient foundation to any height, may be given in 
evidence by the defendant* (a) 

Of the evidence. The plaintiff must of course be 
prepared to prove his possession of the land atffected 
by the nuisance, and the erection or continuance of 
the nuisance by the defendant, as the circumstances 
of the case may require, and the injury thereby sus* 
tained. (b) 

Where the plaintiff complains of an injury to an 
easement, it will be incumbent on him, unless he can 
shew an express grant, to carry his evidence of the 
condition of the land, &c. and the enjoyment of the 
right as far back as possible, in order to raise a pre- 
sumption of right by grant, (c) 

It has been shewn, that in general twenty years 
uninterrupted enjoyment of water in any particular 
manner, is equal to a grant (d) ; and when it is so 
claimed, the evidence must go to shew the exercise 
of the right by the occupier of the particular laud, 
to which it is said to be appurtenant. The defen- 
dant in answer to this may shew, that the enjoyment 
was by connivance or consent of one who had only a 
temporary interest in the estate out of which the 
easement is claimed ; and this will avoid the right, 
which would otherwise arise from usage. Or he 
may shew, that the usage has been by mere favour, 

{a) 1 Com. Rep. 273. 1 Wils. 45. 175. 2 Mod. 274. 3 
Mod. 166. 
(6) 3 SeL N. P. L. Abr. 978. Peake's Evid. 294, 
(c) Ibid. 
{d) Vide, chap. 4. 
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&c. or anj thing to coUntoract the effect n^hbh tbci 
usage unexplained would produce, (e) 

That the plaintiff is not obliged to prove any spe^ 
$ijic injury for diverting the water, &;c. was shewn in 
chapter IV. 

In an action for obstructiiag or diverting a water- 
course, a person claiming a right to the use of the 
water-course, is not an admissible witness to prove 
the course of the stream, (y*) If the plaintiff de- 
clares as reversioner^ he must of course prove an in- 
jury of such a permanent nature, as to be necessari- 
ly injurious to his reversion, (g) 



CHAPTER X. 

OF ISLANDS ARISING IN A WATER^CO^RSE, ANB OF AU.ir«- 

VION, &«• 

It seems that by the natural effect or operation of 
streams, a property in the soil may be acquired by 
accession, in the following ways, viz. : Fii*st, by an 
island arising or made in such streams ; secondly, by 
alluvion ; thirdly, by avulsion ; and fourthly, by re- 
liction^ that is, by the stream changing its bed or 
channel. 

1. An island which arises in a water-course, belongs 
to the owners of the adjoining banks. Thus, if two 

(e) Peake's Evid. 296. 2 P. Wm6. Sauid. 175. 3 Eaftt, 294. 
(/) Jebb V. Povey, App. 112. 
Ig) 4 Maule h Sel. 101. 
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persons own the land on each side, and an island arisK 
es in the middle of the stream, it is to be equalljr d»> 
Fided. But if one part of an island approaches near* 
er to one side of the stream than it does to the oth* 
er, the greater part belongs to the owner of tb« 
neighbouring estate, according to its approximation 
thereto^ To establish, therefore, how great an ex* 
tent of property in such island belongs to the adjoin- 
ing estates, the vicinitj and remoteness of the island 
'from the shore are to be taken into consideration, (a) 
In consequence of the opinion, that ownership of 
the soil is inseparable from a several fishery, (6) it 
has been considered, that the owners of a several 
fishery are entitled to the islands, without havii^any 
right of property in the adjoining banks. Thua 
Blackstone observes, that whenever a several fishery 
is claimed, there it seems just, (and so is the constant 
practice) that the eyotts^ or little islands arising in smy 
part of the river, shall be the property of him who 
owneth the piscary, (c) But a little attention to this 
doctrine will shew at least its mischief and inconsis- 
tency. For if it is universally established as law, that 
a man claiming a several fishery in a river (unless he 
is the proprietor of the estates on each side) shall be 
entitled to all the islands or tumuli of earth, which in 
some streams are incessantly increasing ; he may in 
the course of time, by the continual enlargement of 
such islands or tumuli^ establish a distinct property 
in himself, and eventually preclude the owners of the 

(a) Bract, b. 2. c. 2. 2 Bla. Com. 261. 1 Swift's Dig. 111. 
(6) Vide, observations on this subject in chap. 1. 
(c) 2 Bla. Com. 261. 
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bank from access to the water, in proportion to the 
extent of such newly acquired soil. And if an island 
thus belongs to the grantee of a fishery, then by pa- 
rity of argument, the whole soil of a river entirely 
relicted, ought also to become his property. 

If a water-course divides itself and encircles a field, 
and thereby forms an island, the property of the field 
is unaltered, and continues in him to whom it before 
appertained, (d) 

The rule of assigning to islands which arise in fresh 
rivers, legal and determinate owners, in the manner 
above mentioned, is agreeable to the civil law. Thus 
it is said, '^ If an island rises in a river^ and is placed 
exactly in the middle of it, such island shall be in eotnr 
man to them who possess the land near the banks, in 
proportion to the extent of each man's estate adjoining 
the banks. But if the island is nearer to one side than 
the other, it belongs to them only who possess the 
land next to the banks on that side to which the island 
is nearest, (e) 

2. Alluvion is the addition made to land by the 
washing of the sea or rivers ; and the characteristic 
of alluvion is its imperceptible increase, so that it can- 
not be perceived how much is added in each mo- 
ment of time. The gradual alteration of a stream 
will of course add to one and diminish the opposite 
bank. In all cases where the change is so gradual 
as not to be perceived in any one moment of time, 
the proprietor, whose bank on the river is increased, 
is entitled to the addition, (f) 

{d) 1 Swift's Digr 11 2. 

(c) Coop. Jast. Lib. 2. Tit. 1. 

(/) 2 Bla. Com. 262. 1 Swift's Dig. 111. 3 Mass. Rep. 
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The common law on the subject of alluvion also, 
is the same as the civil law. The latter is thus trans- 
lated ; that ground which a river has added to your es^ 
iateby alluvion^ becomes your own by the law of nations ; 
and that is said to be alluvion which is added so gra^ 
dually^ that no one can judge how much is added in 
each m>oment of time, (g) 

3. Avulsion is where by the immediate and mani- 
fest power of the stream, the soil is taken suddenly 
from one man's estate and carried to another, and 
hereby a property is only constituted by acquiescence. 
For it belongs to the first owner, unless it shall con- 
tinue on the other's land for so long a time, that it 
cements and coalesces with the soil, (h) So the civil 
law says, if the impetuosity of a river should sever a 
part of your estate and adjoin it to that of your neighr 
bourj it is certain that such part would still continue 
yours, (i) 

4. If the course of a river is suddenly changed, the 
relicted soil remains according to the former bounds. 
A water-course, therefore, running between the lands 
of A. and B. which leaves its course, and suddenly 
and sensibly makes its channel entirely on the land 
of A. wholly belongs to A. (k) 

But if a river by degrees, says Blackstone, gains 

352. The reader is also referred to the learned and elaborate 
discussion in relation to the claim to the baiture in the city of 
New-Orleans, in vol. 2. Am. Law Journal, 282. 393. 

{g) Coop. Just. Lib. 2. Tit. 1. 

{h) Bract. 221. 2 Bla. Com. 262. Harg. Tracts, De jure ma- 
m, &c. 

(t) Coop. Just. Lib. 2. Tit. 1. 

{k) Harg. Tracts, Dejuremaris^ fyc. 
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upon the land of a person on one side, and thereby 
leaves the other dry ; the owner who loses bis ground 
thus imperceptibly has no remedy. (/) 

By what was said as to those rivers which are 
public highways, it will appear, (m) that a river of 
this kind, by constituting to itself anew channel, mays 
convert a private field into public property ; that is, 
the new channel becomes public for use and accom- 
modation, and cannot be impeded or obstructed. So 
CO the other hand, a river by changing its course^ 
may cause the channel which was before subject to 
the right of the public to vest entirely and exclu^ 
sively in the owners of the banks. The law of Eln|^ 
land m relation to this subject also, appears to have 
been copied from the Roman law. 

{I) 2 Bla. Com. 262. 
(m) Cbap. 2. 



APPENDIX. 



wmmt 



ADJUDGED CASES 



2 Conn. Rep. 481. 
ADAMS V. PEASE AND ANOTHER. 

JL HIS was an action of trespass quare clausum fregit^ alleging, 
that the Plaintiff was lawfully seised and possessed of a certain 
tract of land, lying in the town of Sttffield, bounded JSTorth on the 
Plaintiff's own land in Connecticut river, East on the centre of 
the bed of Connecticut river, South on John Wrighth land in said 
river, and West on the West bank of said river, containing 
five acres of land covered with the water flowing in said river ; 
and that the Defendants, during the Plaintiff's seisin and posses- 
sion, with force and arms, and against the peace, entered upon 
said land, and the water covering said land, with fish-boats, 
seines, &c. and being so entered, did, then and there, with like 
force, catch and carry away 3000 of the Plaintiff's fish, called 
sbiad, then being and swimming in said water on said land, and 
converted the same to their own use, whereby the Plaintiff 
wholly lost said fish. 

The Plaintiff owns a large farm in Stiffieldj bounded EcLst on 
Connecticut river. The locus in quo lies between the shore and 
the centre of the river, against the farm. It is above Enfield 
falls ; and is passable with flat-bottomed boats, carrying from Bve 

to thirty tons burden, np and down the river, but not with ships 

.1 
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and vessels ; though some vessels, built above, have been floated 
down. The waters there, and for a considerable distance be- 
low, are never affected b^ the rising and failing of the sea. The 
river, from its mouth to this place, and far above, is, and always 
has been, used for the purpose of transportation/bj water, and 
is, for that purpose, of great public importance ; the right of 
such use being common to all the citizens of the state. The 
trespass complained of, was committed, by drawing a seine over 
the locus in quo^ during the preceding fishing season, from the 
opposite shore, and hauling it back, thereby taking fish. 

A case embracing this statement was reserved for the consi- 
deration and advice of the nine Judges. 

Swift, Ch. J. By the common law, in the sea, in navigable 
rivers, and navigable arms of'ithe sea, the right of fishing is 
common tp all. In rivers not navigable, the adjoining proprie- 
tors have the exclusive right. Rivers are considered to be na- 
vigable as far as the sea flows and reflows ; and thus far the 
common right of fishing extends. Above the ebbing and flowing 
of the tide, the fishery belongs exclusively to the adjoining pro- 
prietors ; and the public have a right or easement in such rivers, 
as common highways, for passing and repassing with vessels, 
boats, or any water-craft. 2 Roll Abr. 107. Davies' Rep, 56. 
[or 155, 6. Dtd). td. 1762.] A more perfect system of regula- 
tions on this subject could not be devised. It secures common 
rights, as far as the public interest requires ; and furnishes a 
proper line of demarkation between them and private rights. 
As we have adopted the principal part of these regulations, I 
think we ought to take the whole, and decide, that above tide- 
water the adjoining proprietors on rivers have the exclusive 
right of fishery, and the community a right of passing them, as 
highways, with every kind of water-craft. 

I am of opioion, that the Plaintiff is entitled to recover. 

HosMER, J. ^' In rivers not navigable,^' says Lord JUan^U 
in Carter fy ah v. Mureot 4* ol, 4 Burr, 2164. '^ the proprietors of 
the land have the right of fishery on their respective sides, and it 
generally extends adfilum medium aqua* But in navigable riverd, 



the proprietors of the land on each dde have it not.'' These 
principles of common law, haye not been controverted, and in- 
deed, are incontrovertible. 

The case is redaced to this qnestion merely, whether the 
river CanneeticiU is a navigable river, where the tide does not 
ebb and flow ? If the term navigable is construed according to its 
popular import^ every river capable of being sailed upon by a 
boat, however small or shallow, is embraced by it. Many of 
the inconsiderable streams which fall into Connecticut river, are of 
this description. The same common law, however, which has 
established the principle, has furnished a definite explication of 
the disputed term. Every river, where the sea ebbs and flows, 
Is, by the common law, cbnsidered as navigable ; and all rivers 
not thus distinguished, are not navigable. 2 RoU, 110. pL 14. 
Royal Fishery of the Banne, Davxes* Rep. 152, 5, 7. Carter ^al, 
T. Murcoi & al. 4 Burr. 2162. The King v. Wharton & al 12 
Mod, 510. Hale dejure maris^ Harg. Law Tracts 5. Lord FitZ" 
Wither* s case, 1 Mod. 105. 

The distinction between rivers navigable and not navigable, 
that is, where the sea does, or does not, ebb and flow, is very 
ancient. The King v. Smithy Doug. 441. The former are called 
arms of the sect^ while the latter pass under the denomination of 
prvoate or inland rivers. ^^ That is called an arm of the sea 
where the tide flows and re*flows, and so far only, as the tide 
flows and re-flows.'' Hale de jure maris, cap. 4. ^^ If a river 
tuns contiguously between the land of two persons, each of them 
is owner of that part of the river, which is next his land, of 
common right." Rex v. Wharton &al. 12 Mod. 510. 

The detriment, which, it has been argued, the public must 
derive from this doctrine, is entirely ideal ; and rests on a mis* 
conception of the law. All rirers above the flow of the tide, in 
reference to the use of them, are public, and of consequence, 
are subservient to the public accommodation. Hence, the fishe- 
ries, ferries, bridges, and the internal navigation, are subject to 
the regulation of government. 

The argument, from inconvenience, must be very powerful, 
te cast a shade on a long established principle. Here I discern 
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no inconvenience. ' On the other hand, the doctrine of the comr 
mon law, as I have stated it, promotes the grand ends of civil 
society, by pursuing that wise and orderly maxim of assigning 
to every thing capable of ownership, a legal and determinate 
owner. 

The other Judges were of the same opinion. 

Judgment to be entered for the Plaintifil 



5 Taunton, 454. 
ALDER V. SAVILL AND OTHERS. 

THE Plaintiff declared in his first count that he was possessed 
of a term in a farm in the parish of Esher^ near the river Mole^ 
and that the Defendants contriving to injure him in his occu- 
pation thereof, wrongfully constructed certain floodgates and 
machinery of and belonging to certain mills in their occupation 
over or near to that river, and kept the same so constructed for 
a long space of time, and thereby, during that time, on. divers 
days wrongfully penned up, obstructed, diverted, and turned 
divers large quantities of the water of the river, out of, and 
from its ancient and accustomed course, and caused the same to 
run and flow higher than it before had done, or ought to do, and 
to overflow the Plaintiff's farm and lands, &c., and that he had 
thereby, and otherwise by means of the premises, been greatly 
prejudiced in his possession. The Plaintiff, in his second count 
alleged, that by means of certain flood-gates and machinery, the 
Defendants wrongfully diverted and turned large quantities of 
the water of the river into and upon and caused the same to 
overflow the Plaintiff's lands. At the Surrey Lent assizes 1813, 
the parties agreed to refer upon terms, in pursuance of whick 
an order of nisi prius was afterwards drawn up, referring it to 
a gentleman of the bar to settle all matters in difference in that 
cause between the parties, and to order and determine what he 
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should think fit to be done by either of them, respecting the 
matters in dispute. And it was ordered that the costs of that 
cause should abide the event of the award. Upon the view of 
the arbitrator and examination of numerous witnesses, it appear- 
ed, that the Defendants were occupiers of a mill upon the river 
Mole J and the Plaintiff was the occupier of certadn meadows 
adjoining that part of the river which was the Defendants^ mill' 
pond, and situate about a mile higher up the stream than the 
mills : certain ditches, coming down from lands more remote 
from the river than the Plaintiff's farm, traversed these mea- 
dows the level of which was below the water level of the full 
mill-pond, and were intended to discharge into the river the 
drainage of the country. At the mouths of these ditcher the 
former occupiers of the Plaintiff's land had, about 30 years 
before the action, erected, and occasionally repaired certain 
pen-stocks or valves, which freely opened to the river when- 
ever the water on the land side was so high that its pressing the 
valve outwards overcame the contrary pressure of the water 
in the river, and thereby let out the water from the ditches 
into the bed of the river ; and whenever the water in the river 
was higher than the water in the ditches, its pressure on the 
outside of the valves kept them closely shut against the upright 
posts to which they were applied, and prevented any water 
from the river from entering the ditches. These valves were 
at present disused and inefficient from want of repairs. Some 
of the Plaintiff's land adjoining to the ditches was injured by 
stagnating water. The Defendants had purchased the residue 
of a term in the mills, which had been demised by the proprie- 
tor to a tenant named Puplett^ in whose time the machinery 
contained in the mills was of a very imperfect construction, and 
the water wheels and waste hatches were much out of repair, 
and the water was very wastefully applied ; so that when he 
wrought the mills, the level of the head of water in the mill- 
pond was in a very few hours drawn down much below the level 
of the meadows, and the water from the ditches was at such 
times freely discharged into the bed of the mill-pond, so that 
the Plaintiff's lands during that period suffered very little from 
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Stagnating water. The Defendants had, since the Plaintiff had 
become occupier of liis farm, rebuilt the mills on an improved 
principle, made the waste water gates and mill hatches tight 
and efficient, and applied the water economically to their 
machinery, so that the head of water was rarely drawn down, 
and the same or nearly the same level in the mill-pond was con- 
leqnently continued for a much longer time together, than it 
tuted to be during Pvpletfs occupation ; and by reason of such 
alteration in the mode of management, the water in the ditches 
accumulated and stagnated for a much longer time than before 
on the Plaintiff's land, which certainly was thereby deterio- 
rated ; but it was clearly proved that the Defendants improved 
the mill and waste-water gates, the ground sills of which had 
remained unaltered, did not confine the water in the mill-pond 
to so high a level, as the mill and gates which existed in Pup^ 
leWs time used to confine it ; and the arbitrator declared himself 
Satisfied of that fact. No evidence was given of the state of the 
Defendants^ mill at any period anterior to PupUtth term. The 
attomiesboth for the Plaintiff and Defendants had applied to the 
associate for orders of reference and the Defendants' attorney 
who applied last, obtained an order drawn up in pursuance of 
his own conception of the terms of the reference, and empow- 
ering the arbitrator to order what he should think fit to be done 
by either of the parties, as well respecting the matters in di& 
ference in that cause, as also all matters in dispute between the 
parties ; and ordering that the costs of the cause should abide 
the event of the award in respect of the matters in difference 
In the cause. The Plaintiff's order of reference was that which 
was left with the arbitrator for his guidance, the Defendants not 
being aware of the diversity in the terms. The arbitrator, 
reciting that disputes subsisted between the Plaintiff and Defen- 
dants, concerning damage alleged by the Plaintiff to have been 
done and occasioned to his meadows by the penning back of 
the water of the river by the floodgates and machinery of the 
mill, and that an action had been brought to recover damages 
for such injury so alleged to have been done to the Plaintiff's 
meadows by the means above stated in the declaration, awarded 
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that the Defendants should, within four months, make and com- 
plete, in a workmanlike manner, an over-fall or tumbling bay 
for the discharge of the water of the river at a convenient 
place between the Plaintiff's meadows and the waste-gate of tiie 
mill, of specified dimensions, and that the Defendants should, at 
their own costs, maintain such tumbling bay at that height and 
width during their possession of the mill, and pay the Plaintiff 
1502., whereupon the parties should execute mutual releases up 
to the date of the submission. 

Shepherd^ Serjt., in Michaelmas term 1813, moved for the 
Defendants for a rule nisi to set aside this award, upon the fol- 
lowing objections : first, that the arbitrator had not distinguished 
in his award whether the damages which he awarded were 
given as a recompence for any injury alleged in the declaration, 
«r for causes on which the Plaintiff had not declared^ and had 
therefore left it uncertain whether the costs of the cause, (which, 
according to the Defendants^ rule of reference, were to abide 
the event of the action, and not of the award generally,) were 
to be sustained by the Plaintiff or the Defendants. Secondly, 
that the arbitrator had exceeded his power in awarding that the 
Defendants, who were mere lessees, should within a certain 
time make a tumbling bay and keep it in repair, inasmuch as 
this would be an act of waste in the tenant : for the landlord 
was no party to the award, and the Defendants would incur a 
forfeiture of their lease by performing it ; neither could they 
f e-enter to repair after their lease should have expired ; and 
the Defendants swore they had no permission firom their lessor 
to erect it. Thirdly, he relied on the affidavits of engineers, 
that if the Plaintiff's penstocks were put into proper repair, they 
would effectually keep the water out of the ditches, to a certain 
height, and they would do more good than a tumbling bay, 
which, it was sworn, would cost more than the feensimple of the 
land injured. 

The Cwrt granted a rule nisi. 
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Best Serjt also obtained a rule nisi to set aside the rale of 
Court which had- be^n obtained confirming the Defendants' 
order of nisi prius. And in ^Hilary term 1814, he shewed cause 
i^ainst the DefendantsV rule to set aside the award. As to the 
second point, he urged that the land on which the tumbling bay 
was erected, was demised to the Defendants by the same leaae 
as the mills. The terms of the order of submission were, that 
the arbitrator should determine what he should think fit to be 
done; therefore this direction to make a tumbling bay was 
within his authority. If the power was larger than the Defen- 
dants intended to grant, they might have applied to the Court 
to reform the rule ; but having submitted, they were bound to 
perform all acts awarded, whatever might be the consequence 
to themselves. There was no foundation for the objection 
drawn from the fact that the lessees could not re-enter to repair 
after their term, for the award required them to keep it in 
repair, only so long as they or any of them remained in po9ses- 
sion of the mill. At all events this objection did nqt extend to 
the whole of the award, which was good for the 150/. damages; 
and the arbitrator having decided on the merits, the Court 
would not entertain that question. As to the objection respect- 
ing the costs, though the reference was of all matters between 
the parties, no evidence was given but on matters in the cause ; 
therefore it must necessarily be inferred that this sum was 
given for damages comprehended in the cause : but it was im- 
material whether the whole damages are given for the grievances 
in the declaration ; if any part of them was for damages in the 
action, the Plaintiff was entitled to the costs thereof. The 
award in this respect was consonant to the rule of relRsrence, 
which, it was sworn, the Plaintiff's attorney had obtained from 
the associate, th^ first of the two, and on which the arbitrator 
had acted throughout. If this rule was incorrect, or if the 
Defendant was dissatisfied with it, he should have applied to 
the Court to alter it ; but not having been altered, it supports 
the award. 

Shepherd Serjt, in support of the rule. Inasmuch as the 
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costs of the cause were to abide the event of the action, the 
prothonotary could not know for whom he was to tax the costp^ 
unless it appeared on the award whether the damages. or some 
part of them were within the declaration. The evidence dis^ 
^inctly disproved the gravamen laid in the declaration, which 
only averred a raising of the water higher than ordinary, where- 
as the proof was that it was not higher, but lower, and the 
arbitrator expressly declared that he was satisfied of that factt 
and gave damages merely because the Defendants did not empty 
their mill-pond and afford an outlet ta the stagnating water so 
frequently as heretofore was used : in omitting to make the 
distinction, the arbitrator had deviated from his authority, such 
as it was expressed in the Defendants' order of reference, which 
it was sworn was obtained from the associate, and was drawn up 
conformably to the only terms which any reasonable persons 
could have agreed on. 

Heath J. With respect to the tumbling bay, if the Defen* 
dants had been seised in fee, the award would have been good, 
but the power given to the arbitrator to determine what he 
should think fit to be done, must be confined to reasonable acts ; 
and the making a tumbling bay on the lessor's land would be 
waste in the Defendants : we cannot permit them to be attached 
on the one side, for doing that, upon which they would on the 
other hand be sued for waste. The Court cannot try the 
merits of the case, but as to the damages, it is to be intended 
that they are given for the injuries alleged in the declaration, 
unless the contrary appears, and damages could not be given 
unless it were for penning the water too high. The keeping 
it penned up for a longer time than usual, would not entitle the 
Plaintiff to recover a single farthing, if it were not penned up 
higher than usual, it is fit that a reference should be made to 
the associate to ascertain whether of the two rules of reference 
is drawn up conformably to his minutes of the agreement made 
at the trial, and if the associate reports in favour of the Defen- 
dants' rule, let a reference be made to the arbitrator, requesting 
him to state upon what ground he gave the damages. 

2 
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In this term the associate reported Uiat aocon&ig to Us suiratesi 
the Plaintiff's order of am prku was the prior and the correct 
order ; whereupon the Court made the Plaintiff's rale ahsolote 
lor setting aside the Defendants' rule of court confirming their 
order of reference, hut without costs, on account of the manifest 
injustice of making the costs of the action abide the event of 
matters which could not be and were not decided in the action.' 
The Court made the Defendants' rule absolute, for setting aside 
so much of the award as related to the erecting a tumbling bay, 
but discharged the rule as to the residue. 



1 CmrBCLL, 469. 
B ALSTON T. BENSTED. 

THE declaration stated, that the Plaintiff was possessed of 
a certain close or piece of land with the appurtenances, into 
which same close a certain spring or run of water had run 
and oozed, and been used and accustomed to run and ooze, 
and of right ought to have run and oozed, and still of 
right ought to run and ooze, in great plenty and abundance, 
for the supply of a certain bath, reservoir or basin of water 
in the said close ; yet that the Defendant wrongfully, wilful- 
ly and maliciously lowered and sunk the bed and channel of the 
water of such spring or run of water, near to the said close, and 
the drains and tunnels for carrying off the said spring or run of 
water, and thereby diverted and turned divers large quantities of 
the water of the said spring or run of water out of the same, and 
away from the said close, and hhi'dered and prevented the same 

« 

quantities of water from ifunning and oozing unto and into the 
said close, and from stipplying the said bath, reservoir and basin, 
and Plaintiff for want of sufficient water could not use a certain 
mill and wor£s erected upon the said close, or exercise his 
trade of a paper manufacturer therein, or have and enjoy the 
use, profit and advantage of the said bath, reservoir and basin, 
in tarn amph modo^ &c. Plea, not guilty. 
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The Pkintiff and DefeDdant are respectirely owners of ad- 
j«»iiiiog closes OD the banks of the rrver Medway. As far back 
as could be recollected, there bad been a gush of water from a 
bote in tbe Plaintiff's close, which used to run from thence 
CD tbe surface of the ground into the river. About 27 years 
ago, a bath was erected by the then occupier of the close, 
near where tiie spring issued forth^ and the water was conduct- 
ed into it by a pipe. From that time till the present cause of 
action arose, the bath was amply supplied with water, and a con- 
siderable profit was deriyed from letting out tbe use of it to tiie 
public. In 1805, the Plaintiff purchased this close, and erected 
a paper manufactory upon it ; for which a copious supply of 
spring water is essentially requisite. About the same time, the 
defendant becoming owner of the adjoining close, opened a 
stone quarry in it. As the excavations proceeded, considerable 
quantities of water were found, which interrupted the workmen. 
A deep drain was afterwards made to carry it off into the river, 
and the quarry was lefl dry. But in the mean time, the water 
flowing into the Plaintiff's bath had been gradually decreasing, 
and subsequently to the making of the drairn did not amount to 
aw>re than an eighth or tenth part of its former quantity. On the 
idea^ therel«re, that tbe Defendant had unlawfully diverted the 
wvler coHung to the spring, tlds action was brought. 

The defence intended to be aet up was, that the Plaintiff had 
»o eifiekisive rig^t to the supply of water he claimed ; as the 
{irinciple on which 20 years' enjoyment of running water confers 
ft right to it, appeared from tbe cases to be, that afler an 
Hdterse possession for so long a time^ a grant was to be pre* 
sumed from the owners of the land farther up the streaass and 
Inch ft grant could not be presumed here, as previotosly Co 
the drain being mode, probably no individual knew that the 
Plaint's sprii^ wais fed by water percolating thromgfa the 
sttfatft in the close now occupied' by the Defendanl But 

Lord E&LENaoaoufiH observed early in the trial, that the onl;^ 
questioifr was, whether the dimintttion of tbe supply of water to 
the Plaintiff 'a batkhad been caused by the drain dug by the De- 



i 
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fondant ; and that there coald be no doubt but that 20 years' ex- 
clusive enjoymeat of water, in any particular manner, affords a 
conclusiye presumption of right in the party so enjoying it. 

The causation being afterwards clearly made out, it was. 
agreed, upon the recommendation of the court, that the water 
should be conveyed from the Defendant's quarry to the Plaintiff's 
bath in the manner that should be directed by an arbitrator. A 
juror was therefore withdrawn. 

Shepherd^ Serjeant, Marryat and Berens^ for the Plaintiff. 

Gurney and Roberts^ for the Defendant. 



6 East, 208. 
BEALEY V. SHAW AND OTHERS. 

THIS was an action on the case, wherein the Plaintiff de- 
clared, that on the 1st of January 1799, he was possessed of 
certain lands, mills, and other buildings and machinery, used in 
his trade of a whitster, and that a stream of water used to flow 
out of the river /nve// through a water course through his land, 
and was used to work his said mills and machinery ; and that 
the Defendants then, &c. injuriously widened, deepened, and 
enlarged certain fenders, sluices, and watercourses, leading out 
of a part of the river Irwtll higher than the commencement of 
the plaintiff's stream, and thereby drew off and diverted from 
the said river a greater quantity of water than used to flow and 
ought to have flowed into the Defendants' fenders and sluices, 
and continued the same so widened, &c. and the water so 
drawn off from thence hitherto, and thereby prevented the 
same from flowing to the premises, &c. of the Plaintiff 
by which he was deprived of the advantage of the said stream, 
&c. There were several other counts stating in substance 
the same grievance in different ways. Plea, J^ot Guilty, At 
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the trial before Graham^ B. at the last Lancaster assizes, the 
short state of the case in evidence appeared to be this. The 
Plaintiff's and the Defendants' mills and works were both situat- 
ed near the banks of the river Irtvell^ from the water of which 
they were supplied. The first diversion of the river was in 1 724, 
when a mill was erected on the Defendants* premises by those 
from whom they claimed, and a weir was made above, and the 
water brought from the river by means of a sluice, adequate in 
quantity to the wants of the then owners ; the remainder (which 
was more or less according to the season, and sometimes but lit- 
tle in dry weather,) continuing to flow as before in the natural 
channel. Another weir was built by the owners of the same 
premises about 40 years ago, and a third about 20 years ago : 
and as* the works were from time to time enlarged, more water 
was taken from the Irwell to supply them, and no objection 
made, there being then no other mill on the stream in that part of 
the country. The present weir of the defendants was made by 
Messrs. Potter and Crompton (from whom the Defendants imme- 
diately claimed) when they were in possession of the same pre- 
mises in 1791. It was made about' forty yards higher up the 
river ; and at the same time, the sluice by which their works 
were supplied was considerably widened and deepened, so that 
nearly double the quantity of water was drawn from the Irwell 
which had ever before been taken. The Plaintiff's works were 
first erected in 1787, and his weir and sluice then first made 
upon his premises, which were situated lower down the stream, 
and between the works of the Defendants and the tail of their 
sluice where the water was again returned into the bed of the 
river, which there made a great bend. In consequence of the 
alteration of the Defendants' sluice in 1791, by which so much 
more water was taken from the bed of the river above the Plain- 
tiff's works than before, they were materially impeded, and 
sometimes obliged to stop working altogether. Before that time 
there was no complaint of want of water : but then disputes be- 
gan concerning it : and the Defendants still attempted to exer- 
cise acts of exclusive occupancy of the water after the complaints 
originated ; for they put alock on the clough, the key of which 
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was kept hj them for three years together, and appUcatiena were 
several times ma4e by, the Plaiatiff's foreman to know when^ it 
would be coavenient to the Defendants to let tbe Plaistiff hare 
tome water; and he was told, that he should have it when 
S^aw^» work was done. But it was agreed that a person should 
be kept to watch the mans^ement of the dough, so that the Plain* 
tiff might haye the water immediately at sdl times when it was 
not necessarily used by the Defendants : and thi» person was paid 
by both parties for his trouUe ; though he was in the employ of 
the Defendants^^and was desired by one of them after the enlarge* 
ment of- their sluice was made to keep the Plaintiff quiet. The 
Defendants called no witnesses ; but it was contended en theU 
behall^ that they and the persons from whom they claimed, hav* 
iDg »nce the year 1724 down at lieast, to 1787 bad the Ibee and 
exclusiTe enjoyment of so much of the river ae they thought pro- 
per to appropriate to themsehes., increasing the quantity from 
time to time as their occasions required, it was not competent to 
the Plaintiff at the latter period to abridge their right by the ereo 
tion of new works and making a new weir and sluice ; but hai^ 
u^ placed himself between their weir and their mill-goit, he 
must iske the river subject to the Defendants' use of it That 
the plaintiff could ac^^e no right to the use oi any part 
of the river water, adversely to the D^endan^ by any enjoj* 
sient short at least of 20 years ; and here they had only bad an 
enjoyment for less than few yeacs of the superfluous water, 
which the Deiendanta had then no occasion for : and they, hav*- 
ing bad an unlinuted use of the river for sa long before ltd?, 
could not lose that ri^ht by a non-user for so short a period, b«t 
were at liberty to appropriate to themselves as much more as 
they wanted, in the same manner as they had several times done 
before the Plaintiff's works and sluice were erected and made. 
But that if any action lay, it should have beea brought against 
Fetter and Cfomptmi^ by .whom the increased quandty of watec 
bad been origiaaUy taken ia 17^1,, which the Plaintiff had ac- 
quiesced in, and not against the Defendants who had purchased 
under such acqjuieicence. The learned Judge howevet consir 
dered that the important period for the jury to attend to as to 



the queatioB of right was In 1791, when it was clear thai m in- 
creased quantity of water had been drawn by the Defendants 
from the river by means of the then newly enlarged and 
deepened sluice ; before which time the Plaintiff's works tiad 
been erected, and be was in the enjoyment of so mnch of the 
water as had not been before appropnated by those ander wbon 
Hie Defenduats claimed. That persons possessing lands on the 
banks of rivers had a right to the flow of the water in its natural 
stream, anless there existed before a right in others to enjoy or 
diTOrt any part of it to their own use. That every such exdu- 
nve right was to be measured by the extent of its enjoyment ; 
and if PeUtr and Crompton had in 1791 taken more water from 
the river than had ever been done before by themselves or those 
under whom they claimed, after the Plaii^ff had appropriated 
what was before left to himself, by means of which his works 
were injured, this was a damage to him, and the continuance by 
the Defendants, who succeeded to the premises, of the sluice so 
deepened and enlarged, was a continuance of the injury, ibr 
which an action lay. That the applications by the Plaintiff's 
foreman for leave to take the water, and the Defendants having 
kept the key of the clough which regulated the supply of it^ 
though strong, were not conclusive evidence against the Plaintil^ 
but might have been done under an ignorance or misapprehen- 
sion of his rights at the time. Under this direction the jiwy 
found a verdict for the Plaintiff with nominal damages ; wliick 
was moved in last Hilary term to be set aside upon a supposed 
misdirection of the Judge in point of law, upon the evidence : 
the grounds being, ist. That the evidence of exclaave enjoy- 
ment by the Defendsmts and those from whom they claimed of as 
much of the water as they had occasion for, increased from 
time to time as more was wanted from 1724 downwards, was 
evidence to be left to the jury of their exclusive r%ht to the 
whole of the river water, and that any other person erecting a 
mill afterwards on the same stream must take it subject to the 
Defendants' prior right to use the whole, and could not acquire 
an adverse title against it under 20 years quiet enjoyment. 2d]y, 



16 ABJUDGED GASBS* . 

■ 

-That here was evidence of an acquiescence on the part of the 
Plaintiff in the Defendants' claim. 

Cockell^ Serjt Toppings Wood^ and Richardson were to have 
shewn cause against the rule ; but after hearing the two former) 
the Court called on the other side to support the rule. The 
principal part of the contention arose on the facts given in evi- 
dence, and the manner in which the question was left to the 
jury, both of which were satisfactorily explained ; and the pro- 
priety of the doctrine above stated to have been laid down by 
the learned Judge at the trial vindicated. And as to the Plain^ 
tiff's enjoyment of the water being for so short a period only as 
four years before the new diversion by the Defendants in 1791, 
they contended that it was immaterial as against the Defendants : 
for that he had the same right to appropriate to his own use so 
much of the stream as was not before enjoyed by another, as the 
former owners of the Defendant's premises had to appropriate in 
1 724 the quantity they had hitherto enjoyed. But they referred 
to a case of Prescott v. Phillips^ before the late Mr. Serjt. Adair^ 
Chief Justice of CAe^^er, in 1798, where he had ruled that nothing 
short of 20 years undisturbed possession of water diverted 
from the natural channel, or raised by a weir, could give a party 
^n adverse right against those whose lands lay lower down the 
stream, and to whom it was injurious ; and that a possession of 
above 19 years, which was shewn in that case, was not sufficient. 
And here the last increased diversion made by the Defendants 
was much within that time. And that it was made to the pre-f 
judice of the Plaintiff could not be doubted after his appropria- 
tion of the former surplus water to his own works. 

i Erskine, Park^ Holroyd^ and Scarlett^ argued in support of the 
rule on the grounds before stated, and commented at length on 
the evidence ; relying particularly on what some of the witnes- 
ses had said, that at times within their memory so much of the 
water had been drawn off by the old sluice belonging to the works 
now occupied by the Defendants, that the natural bed of the 
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river was left nearly dry (a). They also referred to Oox y. Ma- 
thews (6), where Lord HdU said, ^^ If a man have a watercourse 
running through his ground, and erect a mill upon it, he may 
bring his action for diverting the stream, and not say anixquxtm ma- 
lendiman : and upon the evidence it will appear whether the De- 
fendant hath ground through which the stream runs before the 
Plaintiff's, and that he uaed to turn tKe stream as he saw cause : 
for otherwise he cannot justify it, though the mill be newly erect- 
ed." And they argued that the evidence here proved that the 
Defendants had been used to turn the stream as they saw cause, 
and to take as much water as it was convenient for them to have. 
And they denied the authority of the case of Prescott v. Phillips 
to the extent it appeared to go, as it was in common experience 
that juries were directed to presume a grant within 20 years 
under circumstances. 

Lord Ellenborouoh, C. J. I see no ground for disturbing 
the verdict. If the whole evidence were left to the jury as stat- 
ed by the learned Judge, there can be no question upon it; 
and if the verdict had been for the Defendants, I think it could 
not have been sustained. The general rule of law as applied to 
this subject is, that, independent of any particular enjoyment 
used to be had by another, every man has a right to have the 
advantage of a flow of water in his own land without diminu- 
tion or alteration. But an adverse right may exist founded 
on the occupation of another. And though the stream be either 
diminished in quantity or even corrupted in quality, as by 
means of the exercise of certain trades, yet if the occupation 
of the party so taking or using it have existed for so long time 
as may raise the presumption of a grant, the other party whose 
land is below must take the stream subject to such adverse 
right. I take it, that 20 years exclusive enjoyment of the 
water in any particular manner affords a conclusive presump- 

(a) It appeared, however, that this circumstance could only have occurred 
in verj dry seasons, and that for a very short period, as the generality of the 
witnesses had never observed it in this state, though living near the spot. 

(6) 1 Fentr. 237. 

3 
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tion of right in the party so enjoying it, derived from grant or 
act of parliament. But less than twenty years enjoyment may 
or may not afford such a presumption according as it is attended 
with circumstances to support or rehut the ri^ht. Here it ap- 
pears, that from 1724 downwards there has been a partial enjoy- 
ment of the water of this river by those occupying the Defend- 
ants^ premises by means of a weir of a given height, and a sluice 
of given dimensions. In this state of things, the Plaintiff in 1787 
comes to a spot lower down the stream, and erects a weir, mill, 
and other works on his own land, and enjoys the rest of the wa- 
ter which the Defendants had not been accustomed to divert ; 
and this he does for four years without objection from any per- 
son. Supposing the question had arisen then on that enjoyment 
by the Plaintiff of what I may say was less than his natural right, 
of a right abridged by the Defendants' prior occupation of a part 
of the river for their own purposes, what objection could have 
been made to it? How could it have been shewn that the occu- 
piers of the Defendants' premises were then in possession of all 
the water, when it is apparent that their use of it was not increas- 
ed so as to deprive the Plaintiff of the benefit of it till 1791, 
when they enlai^ed their works, and for the very purpose of ap- 
propriating to themselves more of the water, they enlarged their 
sluice ? After this enlargement was made of the Defendants' 
sluice in 1791 complaints began; and in order to avoid dis- 
pute it was agreed that the fender should be kept by a man who 
was employed for that purpose by both parties, and paid by both : 
and it appears that he was privately directed by one of the Defen- 
dants to keep the Plaintiff^ quiet during the time. But why keep 
the Plaintiff quiet if he had no right, which it was apprehended 
he might assert ? Itis enough however to say, that after the en- 
lai^ement of the Defendants' sluice it was a disputed right of en- 
joyment of the water, and no grant could have been presumed by 
the jury on such a contested enjoyment. It amounts to no more 
than this, that the Plaintiff to avoid litigation agreed during that 
time to receive his right in a manner more abridged than he need 
have done : but afterwards, when the attempt was made to take 
all the water from him, he stood, as he lawfully might, upon his 
strict rights, and brought his action for the obstruction. Upon 



the whole, therefore, it is evident that down to 1791 the Defen- 
dants' right to the water had only been exercised in a limited man- 
ner : and no objection can be made to the direction of the learn- 
ed judge: and as to their enjoyment between 1791 and 1803, 
there was nothing to leave to the jury on which to presume a 
grant. 

Grose, J. The verdict is neither against law nor fact. The 
Plaintiif had a right to all the water flowing over his own estate, 
subject only to the easement which the Defendants might have in 
it in respect of the premises which they occupied higher up the 
river. To what extent then did that go? It appears that prior 
to the year 1791 the occupiers ofthe Defendants^ premises exer- 
cised the right of having a weir in the river of a certain height 
and diverting the water from a natural channel by means of a 
sluice of certain dimensions. The Plaintiff, on the other hand 
had aright to all the water coming over that weir, which had not 
been carried off by such sluice. Then in 1791, Potter and Cromp^ 
ton convert the sluice, which was before a narrow channel, into 
what some of the witnesses call a canal, made both wider and 
deeper than before, and thereby prevented the Plaintiff from tak- 
ing the water in the same manner that he had done for four years 
before, and as he was entitled to take it ; by so doing they in- 
croached on his right, and deprived him of a benefit which was 
attached to his estate. It was an extension of the right before 
exercised by them, and a material injury to the Plaintiff. But then 
it is said, that subsequent to the enlargement of the Defendants^ 
sluice in 1791 they kept the key of the clough, and there was an 
acquiescence of the Plaintiff, and that he asked leave to take the 
water when it was not wanted by the Defendants. But the whole 
that it amounts to is this, that all the evidence of the right being 
with the Plaintiff down to 1791, for a small space of time after- 
wards, (about three years,) rather than have a dispute with the 
Defendants, he consented to this arrangement, by which he ex- 
pected to have the benefit of the water with their consent. But 
that is not to be compared with the weight of evidence in sup- 
port of the Plaintiff's right: and if the verdict had been against 
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him on that ground, I should have thought that there ought t« 
hare been a new trial ; and consequently I cannot say that this 
verdict is wrong. 

Lawrence, J. I think the law was very correctly stated by ' 
the learned Judge at the trial ; and the objection now made by 
the Defendants to the Plaintiff ^s claim is inconsistent with the 
ground on which 'they attempt to rest their own case. For they 
contend that they had a right to appropriate as much of the wa- 
ter as they pleased from time to time to their own use ^ and yet 
they deny the same right to the Plaintiff to appropriate to his use 
what had not been appropriated before by any other person. In 
this the Defendants are wrong ; for if the occupiers of their pre-* 
mises could before have appropriated to themselves any part of 
the water flowing through their own lands, by the same rule 
those through whose lands it afterwards flowed might appropri- 
ate so much as had not been appropriated before by others. The 
question then is reduced to this, whether there be any evidence 
to shew that the Plaintiff was attempting to obtain more water 
than he had before the enlargement of the Defendants' works in 
1791. I^ow the evidence relied on^ of leave asked of them for 
the water by the Plaintiff, by no means shews that : for though 
in a case of doubt concerning the right to a things leave asked by 
one party of the other for the use of it would be strong evidence 
of the right ; yet here there is clear evidence of what the right 
was down to that period, namely, that the Defendants had only a 
right to all the water which they could carry off in a sluice of 
certain dimensions, such as they had been used to enjoy prior to 
the year 1791, when they took upon themselves to enlarge it 
after, the Plaintiff had applied to certain uses what had before 
been unappropriated by them. 

Le Blanc, J. As to whether particular facts proved in a 
cause should or should not be pointedly left to the considera- 
tion of the jury, much must depend upon the manner in which 
the case is stated to the Judge and jury at the time. Now 
here the point insisted on by the Defendants at the trial was, 



that as prior to the year 1787 those who occapied the Defen- 
dants^ premises were the only persons who had works on 
this stream, and had taken from time to time as much water as 
they pleased, leaving the rest to flow in the natural channel, the 
Plaintiff, who came in 1787 to an estate lower down the river, 
had only a right to take so much as the Defendants did not chuse 
to take at any future time. This position it was which my 
Brother Graham denied to be law, and 1 think he properly de- 
nied it. For the true rule is, that after the erection of works 
and the appropriation by the owner of the land of a certain quan- 
tity of the water flowing over it, if a proprietor of other land 
afterwards take what remains of the water before unappropriat- 
ed, the first mentioned owner, however he might before such se- 
cond appropriation have taken to himself so much more, cannot 
do so afterwards. Therefore the evidence of the Defendants^ 
taking more of the water after the appropriation by the Plaintiff 
in 1 787 did not interfere with the rule of law as laid down at 
the trial. And there is no evidence which goes to shew that 
the verdict is wrong ; for as to the particular facts which it is 
now said ought to have been pointedly stated for the considera- 
tion of the jury, if they were not relied on at the time, and the 
case was not put on that ground, it is not sufficient now to say 
that such or such a fact might have appUed to another view of 
the case. (1) 

Rule discharged, (a) 

(1) This case recognizes the principal of the common law to be, that every 
proprietor on a stream of water has a right to the natural flow of it, without 
diminution, or alteration ; unless some other person has acquired a right to a 
particular use of it : that twenty years exclusive enjoyment of such particular 
use affords a conclusive presumption of the right derived from grant or act of 
parliament : and that where a proprietor has appropriated the use of the water 
to some artificial purpose, as a mill, a proprietor on the stream above may not 

divert 

.... - - 

(a) In an action on the case between Duncombe and Sir Ed, Randall for 
the diversion and stopping of a river, it was agreed by the Court, that if one had 
anciently ponds replenished by channels out of a river, Ae cannot change the 
channels if any prejudice accrue to another by that. He//. 32. But he may 
chanse^ though he cannot change or enlarge them. Brotcn v. Best, 1 Wits, 174. 



fl2 ADJITBGSD 0A8S«* 



SvLLiVAN ON Land Titles, 273. 

BENT V. WHEELER. 

THE court were of opinion, that if the Defendant took the 
water from its ancient channel, for any other purpose than that 
of watering his own meadow, or if he did not turn what was 
not expended in that way into the ancient channel again, after 
using what was necessary for that purpose, the action was main- 
tained. The jury viewed the place where, &c. and gave their 
verdict for the Defendant 

divert it to the injury of such proprietor below. These principles are founded 
in reason and justice ; and have since been recognized by Lord EUmborough 
at ^isi Priui in the case of Balaton v. Bemted, 1 Campb. 463. but are directly 
repugnant to the case of Howard v. Jlfoxon, 1 Root 537. In that case the 
Plaintiff declared that for more than seventy years he and those under whom 
he claimed had enjoyed and used a certain, stream of water for the purpose of 
carrying his grist mill ; which stream was formed by the confluence of a num- 
ber of smaller streams, one of which run in its natural course through the De- 
fendant's land ; and that the Defendant by cutting a new ditch, had turned the 
greater part of this smaller stream from its natural course, and spread it on his 
own land, near a mile above the Plaintiff's mill, whereby the most of it was 
absorbed ; and that he was greatly prejudiced thereby. After verdict for the 
Plaintiff, judgment was arrested for the insufficiency of the declaration : and 
the court must have determined that the proprietors on streams of water are 
not entitled to the natural flow of it through their lands ; that no length of 
time will give a man a right to enjoy it in a particular manner ; and that when 
a man hat erected a mill on a stream in his own land, any proprietor above 
may divert the water from its natural channel to irrigate his meadows, or any 
other purpose, though he thereby destroy the mill below. This decision^ how- 
ever, has since been shaken by the case ot Sherwood v. Burr^ 4 Day 344. in 
which the decision in the text was recognized by the supreme court of Can' 
n4€ticuif as und9ubted law. 
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4 Dallas Rep. 211. 

BEISSELL V. SH0LL.(1) 
WAGONER V. SAME. 

CASE, for diverting a watercourse. The Court left the 
facts to the jury, under this general statement of the law : 
<' That every man, in this country, has an unquestionable right, 
to erect a mill upon his own land ; and to use the water, pass- 
ing through his land, as he pleases : subject only to this limita- 
tation, that his mill must not be so constructed and employed, as 
to injure his neighbour's mill ; and that, aflter using the water, 
he returns the stream to its ancient channel.'^ 

(1) Tried ia the Circuit Court, J^orlkampi^n county, June 1800, before 
Shiffeit, C, J. and Yeates J. 



1 Wilson's Rep. 174. 

BROWN V. BEST. B. R. 

THIS is a special action upon the case for diverting a waters- 
course, wherein the Plaintifif declares upon his own possession 
of the place through which the water used to run, and sets out 
the course thereof, and that the Defendant has made this obstruc- 
tion, viz. that he has digged two pits deep and wide, and made 
two ponds partly in and near the said course, and diverted the 
water into these pits, and made dams and banks to the ponds, by 
which the water has been diverted in its ancient course, and a 
great part of it sunk into these pits and ponds, so that little or 
no water has come to the Plaintiff's grounds, whereby the Plain- 
tiff is damaged. 
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The Defendant pleads that all the water springs in his ground, 
and that the two pits have been there time out of mind for the 
use of water for the meadows and cattle, and that at the time 
when, kc. these pits were choaked up with mud, and therefore 
he dug two large pits, and made dams and banks, which he 
insists it is lawful for him to do, and denies that any other water 
has been obstructed. 

The Plaintiff replies, protesting that the plea amounts to the 
general issue, and says that the Defendant did this of his own . 
wrong, and concludes with an averment ; the Defendant demurs, 
and Plaintiff joins in demurrer. This case was argued in Tri- 
nity term 19 & 20 Geo, 2. by Mr. Cox for the Defendanf, and Mr. 
Poole for the Plaintiff. And in this term the court gave judg* 
ment. 

Lee C. J. I am of opinion that the declaration is very good, 
and that in the case of a watercourse which is jure naturm^ this 
is the best way of declaring, for the Plaintiff being possessed of 
the place, declares that the water currere solebat through that 
place time out of mind, and that the Defendant has obstructed it ; 
and I think the Defendant by his plea has not at all denied the 
Plaintiff's having such a watercourse, but says that it took its 
rise in his the Defendant's ground, that the water runs through 
part of his ground, that there were two pits immemorially, and 
acknowledges he has enlarged the pits and made the obstruction 
laid in the declaration ; this really amounts to a confession of 
the Plaintiff's action i for although there has been pits in the 
Defendant's ground time out of mind, yet he cannot enlarge 
them, but they must remain as they always have been, and so is 
the rule both in the common and civil law. Hetley 34. Duncomb 
v. Sir Ed, Randall, Dig, lib, 3. sec. 15. The Defendant indeed 
might have : cleansed the pits, keeping them as they were 
before, but cannot enlarge them ; if I have a right from usage 
as currere solebat^ I have the right in such a manner as the usage 
has been ; as to inconvenience to Defendant it is nothing, and 
might be alleged in every such case as this ; and the maxim in 



Betley 54. is eKactly applicable to the present case, Sic utere tuo 
ut ne ksdas alieno* 

DEjumsoft J. Whatever the precedents may be in regard to 
watercourses to mills, yet as to natural watercourses this is the 
most proper way of declaring ; as to the pka, it seems to be cal» 
culated not to come to the merits, for I cannot see it was possible 
for the Plaintiff to take any issue upon this plea, though I can- 
not properly call it a prescription, yet it has the same effect, 
for these pits, &c. are said to have been time out of mind. 
Defendant says, that although there was a watercourse through 
your land, yet in my land there have been two large pits for 
watering cattle, kc, and for other purposes for the occupation of 
my land ; the Defendant ought to have said for what purposes ; 
there is a direct allegation that these pits have been time out 
of mind, and that all the water except what was stopped for his 
purposes, was not hindered, so that really he has in effect 
alleged a right to keep all the water if he pleases ; and this 
plea can only amount to the general issue, for if it had appeared 
upon the general issue that the Defendant had a right to keep 
all the water, the Pkiatiff must have been nonsuited ; besides, 
the Defendant admits he ha^ enlarged these pits, which is cer« 
tainly contrary to law, and if the Defendant has any prescription, 
he ought to have traversed the Piaintiff^s prescription, according 
to the case of Murgatroyd v. Law, Carth, 116. And a water- 
course is a quite distinct thing from the land. Poph, 166. 
Wright and Fosier Justices of the same opinion. Judgment for 
the Plaintiff. 



2 BiNNEY^s Rcp. 475. 

CARSON V. BLAZER AND OTHERS. 

TRESPASS quare clausw9n f regit. The declaration stated that 
the Defendants, " on the 10th day of April 1803, with force and 

.4 
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arms, &c., broke and entered the close of the Plaintiff in the 
river Susquehanna^ in the township of lower Paxtan in the county 
of Dauphin^ and trod down his grass to the value of ten dollars 
there growing^, and broke and entered into the several fishery of 
the Plaintiff in the said river, in the township and county afore- 
said, and then and there took 1000 shad of the value of two 
hundred dollars, and other wrongs did, &c. to the Plaintiff's 
damage three hundred dollars.^' Plea, Not guilty, with leave 
to justify. 

! On the trial before the Chief Justice at Harrisburg in Aprily 
1807, the Plaintiff deduced a title to himself from the late pro- 
prietaries, by warrant of 24th September 1736, for 228 acres of 
land adjoining the Susquehanna^ and immediately opposite to the 
fishery in question. The patent under which he held, stated 
the tract to begin at a birch tree by the rwer^ thence by certain 
courses and distances to a red oak by the same river^ and thence 
by the same the several courses thereof, to the. place of begin- 
ning ; no part of the land in the bed of the Susquehanna being 
expressly covered by the patent. The brother of the Plaintiff, 
who was the former proprietor of the land, first cleared out a 
pool for a shad fishery between his own shore and a sand-bank 
in the river about 200 yards distant, in the year 1773 ; and after- 
wards fished there. Blazer^ one of the Defendants, made some 
further clearing in the pool near the sand- bank in 1796, and he 
and his sons fished in it from the sand-bank, at first without any 
opposition by the Plaintiff; but he afterwards told them to 
desist, and brought the present action for drawing their seine in 
the pool, in the spring of 1 803. There was but one pool or 
fishing place between the Plaintiff's shore and the sand-bank. 
A net of the usual length would sweep the whole of it ; and one 
of the witnesses swore that the Defendants, in drawing their 
seine, came within fifteen or twenty yards of the Plaintiff's 
shore. 

Upon' these facts the material question was whether the 
Plaintiff had an exclusive fishery in the Susquehanna opposite to 
his land, and on this point the Chief Justice charged the jury 
in substance as follows : 
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' TiLGHiiAM C. J. If the Plaintiff has an excluslTe right, it 
must be founded, either 1. on a grant from the late proprieta- 
ries, or 2. on prescription, or 3. on the principles of the com- 
mon law adopted in this country. 

1. King Charles the second granted to William Penn the soil 
of Pennsylvania and the rivers within its limits, together with 
the fishing of all sorts of fish within the premises, and the fish 
therein taken. William Penn has not granted the Plaintiff any 
right of fishery, nor has he granted him any thing beyond the 
margin of the river. The proprietary asked no higher price 
for river lands than others. No doubt he retained the entire 
right of the river and of every thing in the river, in order that 
he might make such use of it, as would be most conducive to 
the public benefit ; and he afterwards, at least as far back as 
the 9th of May 1771, gave his assent to an act of assembly, 
declaring the river Susquehanna a highway, and regulating its 
fisheries in such a manner as to be inconsistent with an exclu- 
sive right in any person whatever. The fourth and sixth arti- 
cles of William Penn^s concessions are urged as a grant, (a) 
But it appears to me that these concessions are confined to the 
first purchasers ; for there are several things therein agreed to 
be done by those first purchasers, which cannot be said to be 
binding on any subsequent purchasers. There are also other 
grants, as for instance to servants in the seroenth article, which 
must be confined to the original emigrants ; and there are stipu- 
lations and agreements in a great number of the articles, as in 
the 3d, 4th, 7th, 8th, lOtb, 11th, 12th, 14tb, 17th, 18th, and 

(a) Article 4th« That where any number of purchasers more or less, 
whose number of acres amounts to 5 or 10,000 acres, desire to set together 
in a lot or township, they shall have their lot or township cast together in 
such places as have convenient harbours or navigable rivers attending it, if 
such can be found. 

Article 6th. That notwithstanding there be no mention made in the seve- 
ral deeds made to the purchasers, yet the said fFt/2tam Penn does accord and 
declare that all rivers^ rivulets, woods and underwoods, waters, watercourses, 
quarries, mines, and minerals, (except mines royal) shall be freely and fully 
enjoyed, and wholly^ by the purchasers into whose lot they may fall. 
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SOth, which must be limited in the same way. Now I give no 
opinion as to the rights of those first parchasets, and persona 
claiming under them. The Plaintiff is not of that description. 

2, No proof whatever has been given of any thing like pre^ 
scription, either in the Plaintiff in particular, or in general in 
those persons who hold lands adjoining the Susquehanna. The 
first time the Plaintiff used this fishery was in 1773, when he 
cleared away the stones whieh impeded his seine« 

3. The Plaintiff relies principally on that rule of the common 
law, by which rivers, wherein the tide does not ebb and flow, 
(which are not navigable) belong to the owners of the adjoining 
lands on each side. This common law right, if even it was 
properly applicable to the Susquehanna and Delaware^ and other 
large waters, was not deemed proper for this country, nor was 
it adopted, up to the period of our revolution ; because, the 
several acts of assembly before that time, dei:laring these rivers 
to be highways, and regulating the fisheries in them, are incom« 
patible with the common law right ; and since the revolution, no 
part of the common law has been adopted except that which 
was proper for our country. But the common law principle 
concerning rivers, even if extended to j^mertca, would not apply 
to such a river as the Susquehanna^ which is a mile wide, and 
runs several hundred miles through a rich country, and which 
is navigable and is actually navigated by laige boats. If such a 
river had existed in England, no such law would ever have 
been applied to it. Their streams, in which the tide does not 
ebb and flow, are smalL 

But there is another objection to the adoption of this prin- 
ciple. The common law gives to each proprietor one half of 
the river adjoining his shore ; and if this doctrine is applied to 
the Susquehanna, every owner of the bank must own all the 
islands nearest to that bank ; a right never contended for. 

The common law principle is in fact, that the owners of the 
banks have no right to the water of navigable rivers. Now the 
Susquehanna is a navigable river, and]|therefore the owners of ito 
banks have no such right. It is said however that some of the 
cases assert, that by navigable rivers are mean^ rivers in 



i^hich there is no flow or reflow of the tide. This definitioD 
may he very proper in England, where there is no river of 
considerahle importance as to navigation, which has not a flow 
of the tide ; hut it would be highly unreasonable when applied 
to our large rivers, such as the Ohio, Allegheny, Delaware^ 
SchiOflkill, or Sasquehanna and its branches. 

The inconvenience of common fisheries is urged. The only 
question is whether the Plaintifi' has an exclusive right ; if he 
has not, he cannot recover. But in point of incmivenience, we 
are upon the same footing with the navigable waters of Eng* 
land ; the pubUc may make what regulations they please, by 
law. 

Upon the whole matter, I am ' of opinion that the owner of 
land on the banks of the Susquehanna, has no exclusive right to 
fish in the river immediately in front of his lands, but that the 
right to fisheries in that river is vested in the state, and open to 
aU ; of course, that the Plaintifl' cannot recover. 

The jury found a verdict for the Defendants ; and a new trial, 
which was asked for upon the ground of misdirection, being 
refused, the Plaintifl' appealed to this court. 

Yeates J. after stating the facts delivered his opinion as 
follows : 

It has been contended on the part of the Plaintiff, that the 
owners of lands on the banks of the Susquehanna have the exclu- 
sive right of fishery in the river opposite to their shore. Ist 
On the principles of the common law of England, applicable to 
our local situation ; £dly, on the original concessions of the first 
proprietary; and 3dly, by the particular laws and usages of 
Pennsylvania, 

Cases have been cited from the English books to shew a dis- 
tinction at common law, between fresh water rivers and naviga- 
ble streams, Hargr, Law Tracts 1.; that where the tides ebb 
and flow, rivers are denominated royal or navigable, Davis 152. 
(56.) : and that in rivers not navigable, the proprietors of the 
land have the right of fishery on their respective sides, gene- 
rally extending ad filum medium aquoe, 4 Burr. 2164. 1 Mod, 
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105. 1 Swift'^s Conn, Syst 340 to 342. It has also been ui^ed, 
that the policy of the law assigns an owner to every species of 
property within the state ; as in lands newly created by the 
alluvion or dereliction of the waters ; so that if an island should 
arise in the middle of a river, it belongs in common to those 
who have lands on each side thereof, or to the proprietor of 
the nearest shore. 2 Bl Comm, 261. 

The preamble of the old act of assembly, " for the advance- 
ment of justice, and more certain administration thereof,'' pass- 
ed 31st May 1718, recites that '^it is a settled point, that as the 
common law is the birth right of English subjects, so it ought to 
be their rule in British dominions." 1 Dall St. Laws 133. And 
the law of the 28th January 1777, provides that the common 
law of England shall be in force and binding on the inhabitants 
of this state. 1 Dall St. Laws 723. But the uniform idea has 
ever been, that only such parts of the common law as were ap- 
plicable to our local situation have been received in this go. 
Temment. The principle is self-evident. The adoption of a 
different rule would, in the language of Sir Dudley Ryder^ re« 
semble the unskilful physician, who prescribes the same remedy 
to every species of disease. 

The qualities of fresh or salt water cannot amongst us, deter- 
mine whether a river shall be deemed navigable or not Nei- 
ther can the flux or reflux of the tides ascertain its character. 
Pursuing . such rule would, in the first case, render the river 
Delaware an innavigable stream throughout the confines of the 
state ; and in the second, would confine its navigable quality to 
its several courses south from Trenton, To assert that in either 
instance the proprietors of lands on the margin of that river, 
have the sole right of fishery to the middle of its bed, corres- 
ponding to their title in front of it, is, I presume, a doctrine 
which the warmest advocates for the right of exclusive fishe- 
ries, would scarcely contend for. The property of the land 
covered by the waters of the Susquehanna remains in the com- 
monwealth as other ungranted lands. Neither the late proprie- 
taries, nor the state have granted it ; and should a new island 
rise in the river, it would, under the authority of the cases cited. 
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belong to the government. On this branch of the argument, it 
is sufficient to state that by an act of assembly passed the 9th 
March 1771, assented to by the then lords of the soil, the river 
Susquehanna and certain streams running into it were declared 
highways ; and provisions were made to improve the navigation 
thereof. 1 Dall St Laws 556. The cases cited on the argu- 
ment abundantly shew, that every man may of common right 
fish with lawful nets in a navigable river ; that the proprietors 
of the land on each side have not the exclusive right of fishery 
therein, but that the fishery is common and public. 6 Mod, 63. 
ISalk. 357. Willes^ 268. 4 Burr. 2164. 

The original conditions or concessions agreed upon by the 
first proprietary and the adventurers and purchasers in the pro- 
vince, dated the 11th July 1681, have been insisted on by the 
Plaintiff's counsel as a ground of right. The 6th section thereof 
is in these words: — ^^Notwithstanding there be no mention 
made in the several deeds made to the purchasers, yet the said 
WUliam Penn doth accord and declare, that all rivers, rivulets, 
woods and underwoods, waters, water-courses, quarries, mines 
and minerals (except mines royal) shall be freely and fully en- 
joyed, and wholly by the purchasers into whose lots they fall.^' 
1 Dall, Append. St Laws 7. I do not conceive, that these words 
would be sufficiently extensive to convey a right to the bed of a 
navigable river, even to the first purchasers, unless it appeared 
clearly that it fell within their lot : but be this as it may, I fully 
concur in opinion with the Chief Justice, that these concessions 
were personal and confined to the first purchasers, and those 
claiming under them. Amongst the parts of this instrument, con- 
sisting of twenty sections, the 3d, 4th, 7th, 8th, 10th, 11th, 12th, 
14th, 17th, 18th and 20th sections, will, on examination of the 
nature of the subjects to which they respectively relate, be 
found to be appticable to the original adventurers and purcha- 
sers. And in the case of the Springetsbury manor in York coun- 
ty, in the Circuit Court of the United States^ it was decided on 
argument that the 9th section which runs thus, — ^^ In every 
100,000 acres the governor and proprietary by lot reserveth ten 
to himself, which shall lie but in one place,^' was confined to the 
cases of the first purchasers. 
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Upon the trial, the act '^ for regulatiiig the fisheries in the 
Tiver Su$quehanna and its branches,'^ passed 16th March 1807, 
was mentioned, bat it had not been then published. Another act 
of 6di March 1793, which bears strongly on the subject in 
question, was not adverted to. The custom respecting the fishe* 
ties in Su^queharmaj was insisted on as .a matter notorious to all 
who lived near the river, but no evidence was given of it. On 
tieither of these laws, nor on the custom, was the optnion 
of the Chief Justice required, nor was it given. I tiiiiik all of 
Ihem material in the case. 

As to the custom, I need no proof of it. I have cautiously 
avoided looking into the affidavits overruled on the argument. 
For forty-five years last past at least, I have understood the set- 
tled usage to have been, that the owners of lands on the margin 
of the Susquehanna^ or the islands therein, upon their clearing 
out a pool of reasonable extent immediately opposite to their re- 
spective shores, had and exercised the sole right of drawing 
their seines therein. Even the Defendants in this case gave in 
evidence, a small additional clearing in 1796 in the pool near 
the sand-bar, from which, I presume they derived some species 
of right 

Until lately, I heard of no one pretending to disturb them. 
The first attempt of that kind, wMch I now recollect, was tli« 
ingenious device practised near Harrisburg^ of anchoring a TBit, 
at a small distance from the shore, and converting it into a landing 
place. But the contrivance was rendered abortive by the verdict 
of a jury. Hitherto I have thought, that the exclusive privilege of 
fishery, confined and limited as I have stated it, conduced to the 
public good. It did not injure the navigation of the river. But 
the wild claim of privilege to the middle of the river, I never 
till this period heard seriously asserted. There can be no shad 
fisheries unless the rocks and stones are removed from the bed 
of the river, which forms the pools. This is frequently effected 
at a considerable expense, and requires renewed attentions. 
No one will bestow his money and labour on a pool, which 
afterwards is to become the common right of every citizen. For- 
cible opposition would of course be made to the invaders of the 



jiMpposed rigbt ; aad the ^bones of the Susquehanim would -thnt 
te rendered the theatres of violeDce and tumult I well recol- 
deGt) that on the tried ofDifftdorffer et oL v. Jqws, before all the 
lodges of Hm fE>ourt at aisi prius ia this place, we urged on the 
part !of the Plaiotifis the estabUshed common law doctrioei, that 
4he iaodlotrd ^ter the ead of a tens for years, for which lands 
'Were teased, was eutltled to the evclusiye posseesion, aod that 
it rn^fi the foUj of the te»aat to put in a crop, which he could 
j»t reniove d«ric^ the coBtinHance of the lease. But we were 
tdd hy M'Ketun^ Ckhs{ Jvttice, that the tenant was justified hj 
jthe c^te^ of ithe country, ill what he had done, and that the 
Atirict oemiaoii law rule dU oot apply to the case. This was 
jpirevioua to the imbticattioa of the report of WiggUjmwth v, 
fiaUism -et fiU, a^xunngst os, whereia it was held, that a custom, 
4bit tenkaats should hate the way goii^ crop after the e:ipir»- 
tion of their term, was good. I was then dissatisfied with the 
deeiaion of this ee«iit, considering it 4s an innovation on settled 
J«w. It loade a ^tnoog impression on my mind, which was inr 
<:i:;eaaed by the circumsitance of Judge Bryan copjing the £ng* 
4i9h case from the booh, D^ttg* IdO. 301., which arrived soiae 
itiiiie aft^, A9d Aisidshii^ me with it at the enscnng court It 
j» laid down bj the co.«rt, that the law has a great regard to the 
•US9gie a»d practice of the people; the law itself being nothing 
(else hut eommcm tvnge^ with which it compUea, and alters with 
the ei^^eQcy of affairs. 2 Md. 239. 

At preeeat, the custom I have nsbentioaed, appears to me to be 
n^goofi one ; but I hold myself at Uherty to retract this opinion, 
9hMld fijfftber consideration induce me to alter my mind. 

The legislature have passed jsereral laws for the preservation 
of the fijsh in th^ SmfiuBkanna apd its branches. It was disco^ 
7]Bf>ed, that aevexal persons were desirous of obtaining landxc^ 
ia the river, though even on sand bars, in order to enable them 
to draw out their nets. It was obvious, that such landings would 
affect the interests of the owaers of lands on theoj^osite shores^ 
if thejy: possessed afty peculiar privileges from the situation of 
tbeir lands. The act of 6th March 1793, 3 Dal St. Laws 310^ 
pcevonted tfaatin^y. It directed, that no warrants should issue 

5 
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for islands in the Susquehanna^ unless the same were susceptible 
of cultivation ; and that all sand bars and islands not susceptible 
of cultivation, for which titles had not been obtained prior to 
the 4th of July 1776, should be and remain common highways* 
for ever. In ascertaining the value of the islands applied for, 
regard was to be had to the soil, wood, and distance from the 
main land, and to the advantages that might be derived from the 
same, in regard to fisheries. I cannot think that these provi- 
sions in the law, were founded on the policy of preventing ob- 
structions in the navigation of the river, as has been suggested. 
The preamble recited, that '^ it was convenient to dispose of 
the islands in the Susquehanna and its branches ;'' and the sale 
of even sand bars would bring money into the public treasury ; 
but the public sense seemed to be, that this ought not to be 
effected, to the manifest loss of the individuals on the opposite 
shores. 

The late act, passed on 16th March 1807, 8 St. Laws 74., 
shews a legislative exposition of individual rights to fisheries 
in the Susquehanna and its branches. It professed to regulate 
the fisheries therein, and went into operation immediately after 
the passing of the act. The third section describes what shall 
be deemed a pool or fishing place, within the meaning of the 
law. The fourth section provides, " that whenever there is, or 
may be, a pool or fishing place on both sides of the river, and 
opposite each other, in whole or in part, or where there is, or 
may be, a pool or fishing place on an island, shoal, or sand bank, 
opposite, in whole or in part, to the pool or fishing place on 
either side of the river or island, where they sweep the whole 
channel, no seine or net shall be drawn in such pools or fishing 
places, to both landings^ in any one period of twenty four hours," 
and proceeds to direct, that such fisheries shall be alternately 
occupied, under the penalty of three hundred dollars. These 
regolations appear to me to be utterly inconsistent and incom- 
patible with the common right of fishing in such pools. 

It has been contended by the Defendant's counsel, that this 
action being founded in possession, could not be maintained, 
unless such possession was shewn in the Plaintiff. The posses- 
sion of a pool of water, and the exercise of the right of fishery 
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In it, is of a very special, nature. It is confined to the season 
when the nets are thrown into the water, and the element is in 
a constant state of change : and such a possession as the nature 
of the subject was capable of, should be shewn from time to 
tiflde. But if the custom I have spoken of be legal, the peace- 
able possession of the land adjoining the river, would be prima 

fade evidence of possession of the pool. The jury were to 
judge whether this possession was abandoned and relinquished. 
I do not find that the Qhief Justice charged the jury, or gave 
bis opinion on this point to them. 

The light in which this case strikes me, on the best conside- 
ration I have heen able to give it, is, that it demands reconside- 
ration ; and that the peace of the country is intimately connects, 
ed with our present decision. On another trial, evidence of the 
usage may be given, without depending on it as a known fact. 
Its validity may then be determined on, and the laws I have 
adverted to, will be fully considered and judged of. if the 
Plaintiff' cannot establish his exclusive right to this finery, 
or shew his possession therein, to the satisfaction of a jury, od^ 
a future trial, he cannot prevail: but if his pretensions can be 
fully established, I see no reason why he should be precluded 
therefrom ; nor can I discover that any injustice will be don^ 
thereby to the Defendants. 
Upon the whole matter, I am of opinion, that a new trial 

. should be awarded, and that the cosjt^ of the former trial should 
abide the event of the sait. 

Braceenridob, J. Whatever may have been the mode of 
acquiring real estate in England^ or whatever the nature of the 
tenure, the designation of separate property in land, would 
seem to have b^en.by natural boundary, or by the artificial dis- 
tinction of land marks. The transmissioin or alienation . was 
made usually by a descriptio loci^ or by a designation of quantity. 
If the land "was covered with water, a grant of it under that de- 
scription was necessary to pass the fee simple in the soil ; though 
In order to have an exclusive fishery in a river, all that was ne- 
cessary, was that the party seised of the river, should by his 
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Seei grant separalem piseariam ifi i1, Md^ ms^dr Ih^evy ^eeiiwElt^ 
fwmam chartct^ in trfatch case neither tlie soil ftor tlie watof 
j^assed, bat merely the fishery ; «r should gi^aAt ff^m sttttm^ 
wfaicH w^s attended by Hbe seme cenfl!pqfiendeflr. Co. Li^^4. h* 
. Tbe law presumes an incorporeal here^tament tilce the e(M 
in qfiestioB, to have been originally founded on a grant by him 
tHio had the fee simple of the land aqua cooper^ ; and irhore^a 
grant by ^eA cannot be shevrn^ a( prescripti've enjoyment mivf 
be alleged m the evidence of a grant. A maa may pvoscrib^ 
to have separalem piaeariam iv snch a water, and the^ owtMsr of 
the soil shall not fish there. Co. Lkt. It 3. a. 

This is the common law of England^ which i« o^r kw hfero> 
ffo far as regards the natare of the tenore of teal estale* Tka 
tight of piscary wvmit he a right apportonant to th« etAl covered 
with water. It mest be a pert of ttie fee simple of Ihalaoii, and 
AiQSt be stipposed to have beeft originally gtiant^ oet of it, hgr 
him who had the fee simple. What evidence it there e£agv«iBt 
here f There will not be fonnd any sech grant to nmnine^ in the 
hmd office, nor In the possession of ai^ person. 

Bot it is alleged that the grant of soil adjoining water, dnrlea 
with it a grant of such hereditament in the soil covered wltft 
w^ler ; that is', the grant of one soil, carries with It a» hevedlter 
ment in another ; for the right in the water caioeot be ta appuit- 
tenence of Ihe soil alining, a» it never ce«)d b»ve mede a 
part o€ the fee ^mple of H. What evidence i» tibere, Khat tlM 
grant of the soil adjoining, carried with if the grant of aA here* 
ditament in the soil covered with water ? It is not found in any 
applka^on to the land ofice, in any warrant ef finrvey ^ or in* the 
reeitttl mf grant of any patent 

Prescriptive enjoyment i« alleged as evidence of thegvart; 
ttn> ei^oyaient whereof the memory of man runneth not to the 
eotttrflpy. Has^ there been Hme since the opendng of the propri- 
etary land office, or even since the granting the oherier to Wi^ 
limn Pefm, for sech a preseclpyiod to mn t Adwit that there has, 
so ftir as regards whM tnaj be tbe subject of a^ writ of right,^ in 
which by the statute o£ 32 HetL a, sisty yean is the limitation 
¥et this prescription is still foonded on the presumption of an 
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•f IHILmI grant How la this premsmption: riBpeRed ? by tlie actv 
of owneisbip if feich tbe pvopvietary, orig^Uy, attd the coov- 
iMowealtli since^ hm coiHIiiraed to (txerc»e «n the suftjeot o€ 
Ihli; Me^^ grant ; oir if acta of owneT^hip did n«i exiflt^ tlie 
presumption would be repelled by the bistovy of the soUlement 
of thei atate. Goald it be inferred fronr the faking ve$^i^am 
tA^is, of onapproprioted land, that aach hereditament had bees 
^nled dot of it? If tl^s were tbe case, that the enjioyment hn 
8i«iy yearra of the restore of oaappropiiated landi, would fire ai 
fight to that reatare it» perpttvmny the fee simple of meal of th4 
lands iln the Atatt wouid hare been diminiahed before they wever 
gtaAted. Tlsa^ same reaaotting will hold with regard to a ddm 
of piscary in water. 

Bat the acts of ownersbdp dontioaed to be exercised by thct 
pfopviotavy govenioseiit, and by the cotBoionweailthf smce H tuc^ 
ceedM to the fee slaap^e of the soil, rep«} all presumptions of an 
original grant. The dhorter to Wittiam Petm is bounded on die 
e^ist by the Dolftware rirrer^ and it gireis him the free and tin-* 
dtsturbed use of rivers withht the Maiits> and bounds meth 
tTomed, together with the fishing of aU sorts of fish. In tise 
condkloM of eon«ossioQs agreed upon, in EngUauL, by friiliam 
Penn- and those who were adrenturers and purchasers, k la 
provided that all rirers and watenr shall be freely and Mtly 
ei^yed by the ptirchasera into wJmie lot they shall faM ; so that 
it BEiay be inferred^ that waters mast fall into a lot, before they 
C9tk be enjoyed. Grants from the proprietary land office hare 
beeo' earried inlo effect in a maniter that exckid«8< all land not 
eohtained witliin the sovf ey retuvnedr For ^«fe- granta have 
been originally made, and are still in soane measure to he aacep* 
falned, not by nata^l boundary or land marh, or desGriptknr of 
place or quantity, as orrgiDaHy in Emghmdyhni by the eoniae of 
the compass, and measured distance. Where the auvvcy is 
bounded by Hie water, and ca11» fot It^ as m this case, i^^ land 
\o the water Is supposed to pass, er en though an interstice may 
remain ad filwn aques ; but no conchision can he ttiade of a 
Airther grant. By the instruc^ons to smrreyor?, the proprietary 
wouid seem^ to have had in view the accomntodating settters 
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with the use of water, by restricting a front to a certain pro- 
portion to the extent back, as a genera} rule. Bqt I cannot infer 
from all that I know of these grants, any presumption of an 
exclusive use of the water, or hereditament of the soil covered 
with water, but rather the contrary. 

The provincial legislature, of which the proprietary by his 
governor made a part, appear to have exercised from the ear- 
liest period, an ownership over all rivers and waters witliin the 
province, making them highways, or considering them as such. 
By an act of 1700, they prohibited the erection of wears, ^^to 
the end that all persons inhabiting near any creek ur river in 
the province, might enjoy all privileges and advantages that 
from them were to be reaped.^' 1 St, Laws 21. In 1724 
they prohibited the erection of bridges over any river or creek 
within the province, navigable for any sloop, shallop, flat, or 
other craft, which might anywise stop or hinder the navigation ; 
reciting in the preamble of the law, that the erection of bri'dges 
over rivers, to the obstruction of their navigation, not only af- 
fected the interest of the owners of lands upon and near navi- 
gable waters above those bridges, but also the trade of the pro- 
vince in general. 1 St, Laws 221, In 1761 they again inter- 
dicted the erection of wears in the Delaware^ Susquehanna^ and 
Lehigh^ and made various regulations to preserve the fish in those 
rivers. 1 St, Laws 396. In 1768 they passed an act for regu- 
lating the fishery in the river Brandywine^ with this striking 
preamble : ^' Whereas it hath been represented to this assembly, 
by petition from a number of the freeholders in the county of 
Chester^thai live on or near the river called Brandywine^ihBit their 
ancestors, themselves, and the poor adjacent inhabitants, have 
formerly enjoyed great advantages from the fishery in the same 
river ; and although no person owning land below the fork or 
main branches, can claim any right^ by survey^ to the lands covered 
with the waters thereof^ yet divers persons have erected dams 
across the said river, to the almost total obstruction of the fish 
running up the same, be it enacted, &c." 1 St. Laws 497. In 
1771 there is the same preamble, and the same remedy for pre- 
serving the fish in the rivers Codorus and Conewaga, 1 St, Laws 
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647. In 1774 by a law with the same preamble, and withsimi^ 
la r regulations, they prohibit all persons /rom drawing their seines 
within twenty perches of mill-dams built in a certain manner 
on the Connestegoe, 1 St, Laws 693. In the act of the 20th of 
September 1783, for settling the jurisdiction of the river Delor 
ware^ between the states of Pennsylvania and JVV» Jersey^ there 
is a provision that each of the legislatures of those states shall 
hold and exercise the right of regulating the fisheries on that 
riyer. 2 St. Laws 143. By an act of March 1803 privilege is 
given to any persons owning, lands adjoining any navigable 
stream declared a highway, certain rivers excepted, to erect 
dams for mills, under the restriction of not injuring others or 
the public, 5 St. Laws 389. The act of the 8th oi February 1804, 
regulating the fisheries in the Delaware and its branches, speaks 
of a pool, and provides that where any fishery is occupied upon 
the Delaware^ either the landholder or tenant in possession shall 
regulate such fishery, and shall be answerable for all fines and 
penalties that may occur on account of any transgression of 
the act that may or shall be committed at his or their respec- 
tive fisheries, and shall give a description in writing of their 
pool or fishing place ; and if any person shall undertake to fish 
without having entered security to pay the fines and penalties 
that may occur, or without permission of the person who has 
entered security, he shall pay one hundred dollars for every of^ 
fence. 6 St. Laws 77. An act of March the 9th 1771, regu- 
lating the fisheries in the Schuylkill^ prohibits a practice of fishing 
with divers seines in the same pool, diminishing the fish too 
much, and depriving inhabitants above of a reasonable propor- 
tion ; and it directs, that where two or more persons residing 
opposite to each other near the said river, on different sides 
thereof, may have suitable landing places on the respective shores^ 
or on an island opposite thereto, for taking seines and nets out 
of a pool or fishing place, it may be lawful to fish alternately, 
and not otherwise. 1 St. Laws 546. By the act of 13th March 
1807, we have the latest and most complete regulations with re- 
gard to fisheries, particularly of the Susquehanna ; from all which 
I deduce an exercise of ownership, both under the proprietary, 
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ami under the .coovnonweaUb, 4>ve;r all wMers not jyclvded 13 
furrejs, or which hare been made h%hways ; and where the 
ects speak of p^ols or fisrhing places of perdOQS, the owDere of 
the a4jouwg grovodsare meant, who bj haviog the shore, baye 
ihe right of dmwii^ the seine cipoa it, bvA not as having 94^ 
ioxdipsiv^ right to the pool ; so that though other persoiw could 
not df^m there, the land beiag owi^ €td fitum aqam^ jet 90 
islim^ or ^and bar Ijiag off, there jccmld be aothiiig to hkider the 
4ra9viog a seme ip the sas^e pool, «i&der the re^gnlations pre* 
9mbed by the act. For bj act of the 6th of March 1793, aU 
99(j9d b(u« aad islands io the SM^ehanno^ iM>t susceptible of cuUi- 
yatio$^ and not Sjufveyed and returned iato the sorf^yor gene- 
nil^s office for the we pf the Iste proprietar^s, are made high* 
mvf9. From hence th^efore It would seem to £oik>w, that an 
iiiidiyidfual might ^sh^ as well as the owner of the adjacent soil 
on either side, lioder the regulations prescribed ; these regula- 
tioDf seftming to respeet the reasooable ose 0f a oommoa pro- 
perty, and not the protection of a^ e^iclqsive enjoyioent- 

Theyse p^ioci^s ^ not apply tp 84ir?eys whiph include 
streams, where the soU covered with water makes a part of the 
grant. But e?eii in the ease of surveys bounded on water, where 
# sm^l streaiB intervenes, I e^n see nothing that can give eithe^r 
0f them the e:iclusive use of that stream. Wading up a broob 
between surveys on each side, and which c^ll for the brook as 
4 boundary, or pvvshing a canoe, or throwing o^t a hoojc and 
Jisie, and ao^i^ for fish, would not seem a trespisss, ConU I 
be disturbed if I occupied a rock in the streana ? Might I not 
daw hy my possession against all but the proprietary origiiially) 
^T tluet commo&wealth i»ow ? What is there to hinder me from 
calling a lizard^s lengUi of land my own ? Bh fiiiqiiLii diomimutk 
H»e^facme kteerias.. Admitting however t^at a streamlet or brook 
fihaU not be considered as diyidiag surveys, so as to make a 
space separate between them that could be appropriated^ shs^ 
it be SQ cQusidered to the mputh of the river which thU 
stregosl^t shall becoQie ? The charter proprietary, the Cpmi- 
mPiiwe^ith which has succeeded, has n^ so considered it. Tbi« 
repels the allegation of an undisturbed or acknowledged exciu* 



thre occupancy, which most be the fott&datloB of any 'prescrip- 
tion that can be alleged in this case. 

I am therefore of opinion in the words of the Chief Justice at 
the trial, that the owner of lands tm the batiks of the Su3quehan' 
fuz, has no ezclosiye right to fish in the river immediately In 
front of his lands ; but that the right to fisheries in the said 
river is vested in the state, and open to all. 

New trial refused, and 
Judgment for Defendants. 



YiaLVERTOR's Ref. 143. 
CHALLENOR v. THOMAS. 

ERROR brought on a judgment given in ejectment in Cot/i. 
Carmarthen : And Yelverton assigned the error, becaase the 
(ejectment was brought de aqua cursu^ called Lochar in Llandeby, 
and declared on the lease of David Rees ap Thomas de quodam 
rivulo et aquce cursu^ ut supra. And, per totam curiam, the judg- 
ment was reversed ; for rwulus seu aqua cursus doth not lie in 
demand, neither doth a pracipe lie of it, nor can livery of seisin 
be made of it ; for non moratur, but is ever flowing ; nor can 
execution by habere fat, seisinam be made of it ; for it is not 
constant to be pat in possession of it : (a) And it is like a pro- 
tection quia moraiur super mare, which is not allowable by 35 
H, 6. for mare non moratur ; but as 12 A 7. 4. is, the action 
ought to be for so inany aCres of land aqua cooperta ; and eject- 
ment well lies of a gorce or pool, for a pracipe lies for them, and 

(a) In Godfaoit 157. pi. 21S, it is siiid— <<it was adjudged tn this court 
(B. R.) that an ^ectwme firma doth lie dt tffWB oirni." That is probably a 
wroiig report of the case io the text, as it appears to have been of the same 
term — Mich. 6 Jac. Bacon, Espinasse and Selwyn state that ejectment will 
not lie for a water course or stream of water ; on the authority of Yelverton 
and Brownlow's report of this case. So do Runnington and Adams in their 
rfespcctiva treatises on the action of ejectment. 

6 
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a wife shall be endowed of the third part of a gorce, as 11 £. 
3. is. But if the land under the river or water does not belong 
to the Plaintifi; but. the river only, then on a disturbance his 
remedy is only by action on Uie case on any diversion of it, et 
non oHitr, Quod nota. 



13 Mass. Ref. 420. 
COLBURN AND ANOTHER v. RICHARDS. 

TRESPASS for breaking and entering the close of the Plain- 
tiffs, and destroying a certain water-gate, &c. 

The parties submitted the action to the determination of the 
court upon the following case, viz. — The Plaintifis are seized 
and possessed of the meadow described in their declaration, 
through which runs an ancient watercourse ; and about seven 
years since, for the purpose of irrigating and fertilizing their 
said meadow, they erected a dam and placed a gate, at a place 
in the said meadow where were the remains of an old dam, but 
where there had been no dam, within the memory of man, suffi- 
cient to stop the water. Since the erection of the said dam, 
the Plaintifis have shut down their said gate, and flowed their 
meadow, at pleasure during the winter. 

The Defendant owns a grist mill, which has been built about 
fifty years, situated about three quarters of a mile below the 
Plaintifis' dam, and on the same stream ; to which, before the 
erection of the said dam, the water ran without impediment 
through the meadow of the Plaintiffs : and now all* the water of 
said stream, after it has been raised to the height of the Plain- 
tiffed dam by shutting down said gate, runs in its ancient channel 
to the said grist mill ; except what is absorbed in the soil of 
their said meadow, or evaporated. But while the water is 
rising, after the said gate is shut down, the Defendant's said 
grist mill is nearly useless. 

On the 25th of November 1815, the Plaintifis shut down 
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their said gate, and thereby stopped the water of said stream, so 
that the Defendant was unable to nse his mill, except during^ a 
short time each daj. Wherefore at the time in the declaration 
mentioned, the Defendant drew up and took away the said gate, 
and thereby prevented the Plaintifis from overflowing their said 
meadow. 

If in the opinion of the court, the Plaintiffs conld by law 
maintain this action, the Defendant agreed to be defaulted, and 
that the Plaintiffs' damages should be assessed by a jury : other- 
wise the Plaintiffs were to become nonsuit. 

Parker C. J. delivered the opinion of the court.— In the case 
of Hodges V. Raymond and al, cited from 9 Mass. Rep, 316, the 
common law doctrine is recognized : one having a right to a 
* watercourse to carry his mill, may justify entering upon the 
land of one who has erected any obstruction, to remove it. That 
is precisely the case of the Defendant in this action ; unless the 
purpose, for which the dam was erected by the Plaintiff, viz. 
irrigate and fertilize his meadow, forms an exception to 
general rule of law. 

According to the case cited from 1 Wils, 175, the Plaintiffs 
had no right to adopt any new measure to irrigate their land, 
the consequence of which would be injurious to the privilege 
below. — ^But it has been urged that the case of Weston v. Alden 
is an authority in point, to establish the right claimed by the 
Plaintifis. There is however this difference between that case 
and the one now before us. In that case there was no obstruc- 
tion to the course of the water : sluices were made for it into 
the land of the Defendant in that action, and the water, after 
washing his lands, still passed down the natural channel. Nor 
does it appear in that case, that the Plaintiff had acquired a 
right by prescription to the use of the stream, to carry works 
which had been erected and maintained at expense ; but he had 
merely enjoyed the natural benefits of the stream, without any 
labour or expense of his own. In the case before us, the whole 
stream was stopped, or at least so much of it as to render the 
Defendant's mill entirely useless. There is no principle, upon 



yr 
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which this can be jufltified: and we think tbajt the Defen- 
dant had a perfect r^ht to remove the gate, which occasioned 
him the injury. The Plaintiffs must be called. 

Plaintifib nonsuit < 



3 Taunton's Rep. 99. 
COOPER V. BARBER. 

TRESPASS for breaking and entering four closes of the 
Plaintiff, situate in the parish of St. Bartholomew^ in the county 
of Siissex^ and treading down and spoiling the grass, and subvert- 
ing the soil; and, with sledges and other iron instruments, 
breaking down, prostrating, and destroying the hatches, pen- 
stocks, wears, and dams of the Plaintiff there then erected, and 
tjjjrowing the materials into a certain water course, where they 
were lost. The Defendant pleaded, first, not guilty. Secondly,' 
as to the breaking and entering one of the closes, treading down 
a little of the grass, and there subverting the Plaintiff's soil, and 
with sledges and other iron instruments breaking down, prostrat- 
ing, and destroying the hatches, penstocks, wears, and dams, that 
the Defendant, long before, and at the said several times 
when, &c. was lawfully possessed of a certain dwelling-house, 
with the appurtenances, in the parish of St. Peter'the-Great^ 
otherwise the Sub-deanery^ in the said county of Sussex^ near to 
the said close in which, &c. and also near to a certain water- 
course, running and flowing in and along the ^me close, and 
that the water of the said watercourse, before, and until the 
time of the obstruction thereof, hereafter mentioned, had run 
and flowed, and had been used and accustomed to run and flow, 
and then and from thence until, and at the said several times 
when, &c. of right ought to have run and flowed, and still of 
right ought to run and flow, freely and without any undue ob- 
struction or hindrance ; and the Defendant averred, that the 
said hatches, pensiocks, wears, and dams, before and at the said 
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sereral times when, &c. had been, and were, unlawfally kept 
shut and fastened, and kept and continued to be shut and fasten- 
ed) by the Plaintiff, for a great and unreasonable length of ttme, so 
that the water of the said watercourse could not run and flow 
in its usual and accustomed manner, but was obstructed and kept 
back by the said hatches, penstocks, wears, and dams, insomuch 
that by reason thereof divers large quantities of water, which 
would otherwise have run and flowed away from the said 
dwelling-house, were prevented and hindered from so doing, and 
by means of the premises, ran, flowed, and penetrated into the 
Defendant's dwelling-house, &c. ; for the purpose of abating and 
removing which obstruction and nuisance, the Defendant justified 
the acts complained of. The third plea, afler the same intro- 
duction as in the second, stated that the Plaintifi', before and 
at the said several times when, &c. did, wrongfully and injurious^ 
ly by and with the hatches^ penstocks^ wears^ and dams in the 
declaration mentioned, and by wrongfully ofnd injuriously keeping 
the same shut and fastened^ cause and procure divers large quantities 
of water to accumulate and increase in and upon the said close in 
which, &c. and which, before and at the said time when, &c. 
ought to have run and flowed ofl* and from the said close, in 
which, &c. and away from the dwelling-house of the Defendant, 
and by reason whereof divers large quantities of water ^ before 
and at the said several times when, &c. ran and flowed unto and 
into the same dweUing-house^ &c. wherefore he justified the acts 
complained of The fourth plea, after a similar introduction, 
averred that the Plaintiff'^ before and at the said time when, &c. 
wrongfully and injuriously kept and continued the said hatches^ pen- 
stocks^ wears^ and dams^ shut^ closed^ and fastened^ in and across a 
certain watercourse in the said close in which, &c. and thereby 
caused and procured divers lai^e quantities of water, before 
and at the said several times when, &c. to arise, accumulate, 
and increase in and upon the said close in which, &;c. and by 
reason thereof large quantities of water, before and at the said 
several times when, &c. were hindered and prevented from running 
and flowing from the said last-mentioned dwellif^ house of the De- 
fendant, and greatiy overflowed, and damaged the same, &c. ; 
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wherefore, &c. The Plaintiff joioed issue on the firtt plea ; 
and in his replication to the second plea admitted the Defen- 
dant's possession of his hoase as therein described, bat, protesting 
that the water of the said water course, before, and until the 
time of the obstruction thereof in that plea mentioned, had not 
run and flowed, and had not been used and accustomed to run 
and flow, and then, and from thence until, and at the said several 
times when, &c. of right ought not to have run and flowed, and 
still of right ought not to run and flow freely, and without any 
undue obstruction or hindrance, he averred, that long before, and 
at the said several times when, &c. Thomas Peckkam Phipps^ Esq* 
was seised in his demesne as of fee, of and in the said close in 
which, &c. and of and in another close called the Twenty Acres^ 
adjoining thereto, and situate in the said parish o£St Bartholo' 
mew, with their respective appurtenances ; and prescribed in 
right of his estate of and in the said close called the Twenty 
Acres^ for an immemorial right to stop up and dam, with hatches, 
penstocks, wears, and dams, the water of the said watercourse in 
the said close in which, &c. for the purpose of turning the said 
water out of the said watercourse into, through, and over the 
said close in which, &c. in order to, and for the purpose of wa- 
tering, meliorating, and improving the said other close called 
the Twenty Acres^ every year, at all times of the year, as often 
as occasion hath required, as to the said close called the Twenty 
Acres^ with the appurtenances, belonging and appertaining, to 
wit, at the parish of St, Bartholomew aforesaid. He then 
averred, that T, P, Phipps demised both closes to the Plaintifi^ 
who afterwards, and before the said times when, &c. to wit, 
on the day last aforesaid, at the same parish, being a time 
when occasion required, did stop up and dam the water of 
the said watercourse, by then and there putting down and 
placing the said hatches, penstocks, wears, and dams in the 
said close in which, &c. for the purpose of turning the water 
of the said water course out of the same, into, over, and 
through the said close in which, ^. in order to, and for the 
purpose of watering, meliorating, and improving the said 
close called the Twenty Acres, and kept and continued the 
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same, so pat down and placed there, as the occasion then requir- 
ed, in exercise of the said right, as he therefore lawfully 
might, until the Defendant, of his own wrong, at the said seve- 
ral times when, &c. committed the several trespasses, kc. ; and 
concluded by traversing that the said hatches^ penstocks<f wears^ and 
damsy hefore and at the said several times when, &c. had heen 
and were wnmgfuUy shut and fastened^ and kept, and continued so 
•hut and fastened, hy the Plaintiff, for a great and unrecuonahU 
length of time. To the third plea, the Plaintiff, omitting the 
protestation, replied the same facts as in the replication to the 
second plea, and traversed that he did, wrongfully and injuriously^ 
by and with the said hatches^ damsj and wears^ and by wrongJuUy 
and injuriously keeping the same shut and fastened^ cause and pro- 
cure the said large quantities of water to accumulate and increase 
in and upon the said close in which, &c. and which hefore and 
at the said time when, &c. ought to have run and flowed off 
wad from the said close in which, &c. to and ^way from the De- 
fendant's dwelling-house. To the fourth plea the Plaintiff re- 
plied in the same manner as to the third, and concluded with 
traversing that he wrongfully and injuriously kept and continued 
the said hatches^ penstocks^ &c. shut^ closed and fastened in and 
across the said water course^ and thereby caused and procured 
divers large quantities of water to arise^ accumulate and increase in 
and upon the said close in whidi^ &c. The Defendant in his 
rejoinder took issue on these several traverses. Upon the trial 
of this cause, at Horsham, at the spring assizes, 1810, for the 
county of Sussex, before Heath, J. the case was this : The river 
Lavant flowa irom east to west, under the southern wall of the 
city of Chichester. At a certain place situate at the eastern end 
of the city, and lying to the east of the locus in quo, and of the 
turnpike road hereafter mentioned, part of the water is occa- 
sionally ctiverted, for the purpose of irrigating a meadow 
called Gnroe^s meadow, lying wholly to the east of, and abutting 
on, the same turnpike road. Tiiis road issues from the south 
gate of the city, and goes from north to south. Many houses 
had been recently built without the gate both on the eastern 
and on the tirestern sides of this road. On the western side stood 
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the Defendant's house, erected within six or seven years part, 
ahntting.oD the road, and yitaate on a part of a close called 
O^Brien*s garden, which extended ahout 180 yards in length, 
parallel to the road, and 50 in breadth. From the- increase of 
llie city, the frontage of this close towards the road had recentfy 
•become building groand. The soil of the gronnd on which the 
'Defendant's house stood had been excavated, and thereby lower- 
ed about two feet, a short time before the house was built The 
Defendant had also sunk, nearly four feet below the surface, the 
floor of his underground cellar and kitchen : at the time of 
building them he was warned that they would be subject to 
floods. On the western side of O'Brien's garden, and abutting 
thereon, and on the south side of the river Lavant^ lay a tract 
of meadow land called the Deanery farm being all the proper^ 
ty of one person, in trust for whom Mr. Pkipps was seized 
thereof in fee, comprehending, amongst other lands, Welhr^s 
closes hereafter mentioned, and the two closes mentioned 
in the pleadings. An artificial cut, or main feeder, of indefi- 
nite but of great and unquestioned antiquity, passed from the 
river Lavant at the northeastern comer of this farm, through 
a part thereof occupied by fVeller^ along the eastern side of 
it, and contiguous and parallel to the western side of O'Brien's 
garden, flowing to the southward, for the space of 180 yards, 
within which distance the Defendant's house was situate : so 
thai this water course passed parallel to and beyond the back 
front of that house, being about 50 yards distant from it in 
the nearest point, and also parallel to the turnpike road. This 
feeder was prolonged northwards in a direct line beyond that 
length of 180 yards, for the purpose of watering other meadows 
occupied by Weller^ not material to this case ; but at the end of 
the 180 yards there was a penstock, or row of hatches, fixed 
across the feeder for the purpose of excluding the water from 
the prolonged part thereof, and causing it to flow over a wear 
or cascade situate in Welkr^s ground, on the western side of the 
stream, at that point, the altitude or perpendicular fall of which 
wear was two feet six inches. When these, hatches were shut 
down, all the water fell over this wear, and at, and from that 
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poibt changed its course and flowed from east to west, down 
a channel cut at right angles to the first-mentioned feeder, 
for the space of 200 yards, in the coarse of which distance It 
passed through a pond^ situate about midway. At the western 
extremity of the 200 yards, another penstock, or row of'' hatches, 
was placed across the continuation of the watercourse, one post 

r 

of the frame thereof being- in a field occupied by WelUr, 
situate on the southern side of the stream, and the other post of 
the frame thereof being placed' in the Plaintiff's close called the 
Thirty Acres^ which lay on the northern side of that part of the 
stream : and at the same point commenced another feeder, the 
course of which diverged a little to the southeast, and passed 
into the Plaintiff's close called the Twenty Acres^ mentioned in 
the pleadings. When the hatches .across the watercourse at 
this point were shut down, the water was penned back, in the 
watercourse throughout the space that lay beti^een- that point 
and the pond, and was raised to the height of three feet five 
lathes from the groundsel of the la^t-mentioned penstock, in 
consequence of which elevation- it flowed along the last-men* 
tioned ^eder, at^d' performed the office of irrigating the 20 
acres: but when this penstock was so closed, it- did not. pen back 
the water further to the eastward than the pond before men- 
tioned, so that the shutting of this penstock did not in any way 
affect the current throughout the space that lay above the pond 
eastward, up to the wear, much less could it affect the height of 
^e water in the 180 yards of feeder situate above the. wear, at 
the. times when the water flowed over the wear^ Dhe top of 
the last-mentioned penstock^ too, was two feet three inches 
lower than the plane of the bed of the feeder in the 160 yards 
above the wear ; which bed was, as nearly as might be, in the same 
level with the floor of tl^e Defendant's kitchen, and two feet 
lower than the bed of the Lavant ; and the distance in a right 
lide, drawn from this penstock to the Defendant's house, was 317 
ya^ds ; and the whole fall of the ground from the Defendant's 
house to the same penstock was five feet one inch. At the time 
mentioned in the pleadings, the first-mentioned penstock was 
partly shut down ; and the second was entirely closed, for irri- 

7 
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gating thie 20 acres ; and to increase the effect of the latter, 
some turfs and earth had heen placed near the penstock on each 
hank to raise the head, (which the learned judge thought was 
material,) so that the water had risen to the height of a foot 
ahove the top of the last-mentioned penstock itself, and flowed 
over it: it was a wet season, and the stream was very copious. 
The hanks of these feeders, and the soil of the fields in question, 
and of all the adjacent valley, consist of a porous grarel, which 
is easily percolated hy water. And the most judicious witnesses 
who were called, stated that the water in the Defendant's pre- 
mises was that which soaked through the hank of the nearest 
water course, namely, the 180 yards of feeder parallel to the 
back of his house. The Defendant found water seven inches 
deep in the kitchen and cellar of his house, and conceiving that 
it proceeded from the stream which was penned back for water- 
ing these meadows, he went with his servants in search of the 
nuisances, in order to abate them. He first came to the pen- 
stock nearest to his house, situated in Weller^s meadow, at the 
southern extremity of the 180 yards, where he removed two 
boards, which, as they were before placed, had the effect of 
raising the water in the 180 yards length of the first main feeder. 
He then proceeded to the second penstock, at the western end 
of the 200 yards, which he broke down, and thereby drew the 
water off from the feeder of the Twenty Acres^ and let it pass off 
westward down the lower channel. The water had at that time 
been penned on the meadows only three days : a month or six 
weeks was the time during which the water had usually been 
kept on the land in former years. From the time of doing these 
two acts the water in the Defendant's house sunk rapidly, and 
the floor became dry. But it appeared that about a week after- 
wards, the Lavan^ being greatly increased by the melting of the 
snows, which occasioned a general flood, the Defendant's cellar 
became full of water again, and continued so for many weeks, 
though the penstock secondly mentioned had not, during that 
period, been shut down, nor even repaired. The destnictioa 
of this, which was the Plaintiff^s penstock, was the act for which 
the Plaintiff intended to claim a compensation by this action, 
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but the parties went to trial upon the issues which have been 
stated. On the part of the Plaintiff it was attempted to show, 
that the water in the Defendant's house proceeded, not from the 
watercourse, but either from land springs, which were proved 
to exist near the spot, or from the irrigation of Groroe^s meadow, 
wblch lay, as before mentioned, on the eastern and opposite 
side of the road, on a higher level than the Defendant's house, 
or from springs which rose in that meadow : but the Defendant 
clearly disproved the first of these pretences, by proving that the 
water left his house, almost instantaneously, when he had done 
the acts complained of; and he shewed the futility of the others 
by the testimony of an intelligent surveyor, who lived directly 
opposite to the Defendant, on the eastern side of the road, and 
Who proved, that when Grove's meadow was irrigated, his own 
bouse, and those adjoining on the eastern side of the road, which 
were contiguous to the meadow, were incommoded by water 
coming into their lower apartments : and that, too, at times 
when the Defendant's house, and the other houses on the eastern 
side of the road, were quite free from water ; and that, vict 
vertc^ at the time of the injury complained of, and at other 
times, when the Defendant's house, and other houses on the 
western side of the road were flooded, his own and the other 
houses on the eastern side were dry. The Plaintiff proved that 
the lower penstock at the extremity of the 200 yards had been 
erected 30 or 40 years since*; that it had been used without in- 
terruption for 30 years ; and that a penstock hacf been remem- 
bered there for IQ years. On the other hand, the Defendant 
relied on a supposed inconsistency in the accounts given by two 
different witnesses for the Plaintiff, of the elevation to which 
the lower penstock raised the water at different periods of time ; 
one of whom stated that 40 years since it raised the relative 
height (in the watercourse) of the water between the pond 
and the penstock 18 or 20 inches, which sufficed for watering 
the Twenty ^cres^ and penned back the water as far as the pond : 
whereas, another stated, that the total fall at the lower penstock 
was three feet five inches ; and the Defendant contended that 
this evidence proved that the lower penstock itself had been 
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recently eDhanced : in order to combat the prescriptioD, he 
also prored by several witnesses that inhaMtants of the city of 
Chichester^ which is much subject to floods from the Lomani^ had, 
at various times, abated various penstocks, and other erections 
which they deemed nuisances ; among others the penstocks in 
question. Upon these issues and evidence. Heath, J. directed 
the jury, that in case they should be of opinion that the flooding 
of the Defendant's cellar was occasioned by the penniitg of the 
water, the question would be whether the penstock had .been- 
properly kept shut, or whether it had been shut down an unrea^ 
sonable length of time, so as to occasion an injurious annoyance 
to the Defendant's house. On the preliminary question, the 
evidence of the surveyors was, as usual, contradictory, but there > 
was a fact worth a great many speculations : the subsiding of 
the water left no doubt upon the point If the Plaintiff had 
possessed an uninterrupted right to raise the penstock to a 
certain height, it would not derogate from that right that the 
Defendant had thought proper to build a house, and make his 
kitchen deep in the ground; but the Plaintiff's enjoyment had 
bot been very peaceable ^ for whenever the neighbouring inha- 
bitants felt any inconvenience, they went and pulled down the 
penstock ; from which, and from the different heights assigned 
to the penstock, by different witnesses, he thought there was 
conclusive evidence that the penstock had been enhanced of 
late years from one foot eight inches, to three feet five inches ; 
and, if the jury should be of that opinion, there was, sufficient 
ground to find a verdict for the Defendant, which they accor«» 
dingly did. 

Shepherd, Serjeant, in Easter term moved for a rule nisi to set 
aside the verdict and have a new trial : he observed that the 
Defendant's rejoinder did not deny the Plaintiff's right to the 
penstock. It was proved that at the time of the injury the wa* 
ter ran to the penstock at the same height, and in the same 
manner, and the levels of the bed of the watercourse behind 
the Defendant's house, and of the penstocks, were the same, as, 
to the memory of all the witnesses, had ever been the case ; the 



top of the lower penstock was two feet three inches lower than 
the foot of the cascade jvhich flowed over the wear, consequent* 
]y it was impossible that that penstock should make the water 
iow oyer the bank o£ the watercourse into the De&ndanVs 
house. [Heathj J. observed that it was npt alleged that the in-* 
jury was sustained by the water overflowing the banks, but b^r 
its oozing through them, and through a porous and gravelly 
soil.] flven supposing the lower penstock to have been the 
cause <yf the mischief, it was of immemorial antiquity, and the 
house had been built only within six or seven years past : the 
Defendant, therefore, was not justified in demolishing the pen-- 
stock in right of his house ; and even if the owner of the house 
had before this time, since its erection, destroyed the penstock, 
he would not thereby establish his right in destruction of the 
Plaintiff's prescription. 

Lawrence, J. You claim a prescriptive right to erect the 
penstock; now the penstock is in the Plaintiff's lessor's own 
gnrounds, and he may pen the water there as he will, until he 
does a damage to his neighbour, which may not have happened 
till now. Is^it not jaw that you must so use your own as not to' 
prejudice your neighbour? And until you prejudice your neigh- 
bour by penning the water, you do that which you have a right 
to do ; but where you begin to injure your neighbour, there the 
right terminates. If there had been an ancient house, into which 
you had, by your penstock, imn»emorially caused the water to 
flow, without being encountered by any obstruction,, it would 
have been evidence of a grant ; but here is no such evidence. 

Mansfield, Ch. J. Upon the second and third traverses^ 
which are hardly distinguishable from each other, and which go 
to the Defendant's right of erecting any penstock at all, the ver- 
dict certainly ought to have been for the Plaintiff; for it is plain 
that the cut must have at some time been made out of the river 
for the benefit of the land, which might anciently have belong*- 
ed to the same person ; but without penstocks he could not have 
the^nefit of the cut : but, according to the terms of these two 



54 ADJUDGBD CASBB* 

iBsaes, the verdict preelades the Plaintiff from haTing any pen- 
stock at all. 

4 
f 

Lawrewce, J. The Defendant does not contend that thePlsdiH 
tiff has no right to any penstock at all) hut that he has no right to 
erect a penstock which shall cause the water to £k)od his house. 

Chambre, J. The Defendant's rejoinder should have pointed 
out, as a justification, some enhancement of the nuisance : now 
it does not. And the interruption shown to the exercise of the 
right occurred 50 years back. 

The Court recommended to the parties to refer the whole 
matter to arbitration, and desired it might stand over to give 
time for an arrangement, but the Defendant not consenting, on a 
subsequent day they granted a rule nisi for a new trial. 

Best^ Serjeant, now showed cause against this rule. The De« 
fendant intended, by these issues, to dispute the Plaintiff's right 
to erect any penstock at all, and the jury, upon evidence, of which 
they are the proper judges, have found that point for him. 

Mansfield, Ch. J. observed that the two last issues were too 
loosely worded to try that right, for they had put no fact in 
Issue: they alleged that the Plaintiff had shut the hatches 
wrongfully and injuriously; but they did not show whether it 
was injuriously done, because the Plaintiff had no right to shut 
them at all, or whether it was, because they were kepi shut at 
improper and unreasonable times, or for an unreasonable length 
of time, as alleged in the first issue. 

Heath, J. observed that the first issue, on the reasonableness 
of the time, had admitted the Plaintiff's right to shut them for 
some time ; and that, in fact, there was no evidence of their 
having been shut an unreasonable length of time, to support 
the verdict on the first issue. 

Rule absolute for a new trial. 



Best tken prayed that the Defendant might be permitted to 
amend his pleadings, which the court reserved for future con- 
sideration ; still recommending to the parties to settle the whole 
matter by arbitration. 

The case never again came before the court. 



4 Coke, SG. 
COTTEL V. LUTTREL. 

COTTEL broc^ht an action on the case against Luitrel^ and 
declared, that 4 Mariii^ anno 40 Eliz. he was seized in fee 
of two old and ruinous fulling mills, and that from time imme« 
morial, magna pars aqua cujusdam riouli ran from a place 
called Head Wear to the said mills, and that for all the said 
time there had been a bank to keep the water within the cur- 
rent, and that afterwards the Plaintiff, 8 Octob, 41 Elu. pulled 
down the said fulling mills, and in June 42, in the place 
of the said fulling mills erected two mills to grind com ; and 
that the said water ran to the said mills till the 10th of SepU 
next following, and that the same day the Defendants foderuni 
etfregerunt the bank, and diverted the water from his mills, &c» 
The Defendants pleaded not guilty, and it was found against 
them, upon which the Plaintiff had judgment. Upon which Lui* 
trel the Defendant brought a writ of error upon the new statute 
in the Exchequer Chamber^ and there, two errors were assigned. 
1. That by the breaking and abating of the old foiling mills, and 
by the building of new mills of another nature, the Plaintiff had 
destroyed the prescription, and could not prescribe to have any 
watercourse to grist mills : as if a man grants me a watercourse 
to my fulling mills, I cannot (as it was said) convert them to 
com mills, nee e contra. So if I grant one estovers to bum in his 
hall, he cannot convert his hall into a kitchen or malt-house : 
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the same law of a prescription ; for prescription in soch case 
shall be intended to commence by grant, and in proof thereof 
fhey cited F. N. B. 180. H, And 7. E, 4, 27. a. if a man has 
estovers by grant, or appendant to an ancient house, he shall 
not have them to an house which he new builds : and 10 Jf. 7. 
13. a. b. & 16 H. 7. 9. a. b. where the abbot oi Newark granted 
by fine to find three chaplains in such a cHapel of the conusee, 
and afterwards the said chapel fell, and there tenetur (during the 
time that there is no chapel) -the divine service shall cease, for 
it ought to be done in a decent and reverend manner, and not at 
large 8uh dio ; but there tenetur if the chapel is rebuilt in the , 
same place where the old stood, then he ought to do the divine 
service there : but (it was collected) if it is^ built in another 
place, there the grantee is not bound to do divine service there : 
if there be lord and tenant, and the tenant holds to cover and repair 
the (a) lord's hall, as in 10 E. ^. 23. in this case if the hall falls, 
yet if the lord builds the hall in the same place where it way be- 
fore, and of such bigness as it was before, th€ tenant is bound to 
cover it ; but if it is of greater length (6) or breadth, so as preju- 
dice may come to the tenant, or if it is built in another place, 
or if that which was the hall is converted to a cow-house, stable, 
kitchen, or the like, he is hot bound to cover it, for the lord by 
his act cannot alter the nature of the tenure, nor of the servicer 
which the tenant ought to do : and in this case here, it might be 
more beneficial to him who made the original grant, and t6 
others who had his estate to have them fulling mills^ than com 
mills : for perhaps they have com inills so near, that the building 
of corn mills would be prejudicial to them, and it would be' 
against reason to extend a grant or prescription to have a water-^ 
course to fulling mills, to corn mills, which is not within the 
purport or intention of the grant or prescription, and the grant 
or prescription ought to be pursued: if a man holds of another 
as of his manor by homage, fealty, and castle-guard^ the lord 
aliens the manor except the castle, there the alienee shall not 

<a) Winch. 45. Noy 127. Perk. sect. 128, 671. Kelw. 37. b. 
(6) Noy 127. Perk. sect. 671. 
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hare (a) ca9tle-gaard,^as appears by 31 £. 1 A$3. 441. Atid it was 
said, that there the alienee cannot build a new castle, f6ir the 
tenure was to keep the old castle. Another objection was 
made, forasmuch as the Plaintiff himself has broke and abated 
the falling mills, although he builds new mills in the same place, 
and of the same nature as the old were, yet he has destroyed bis 
prescription ; for although in case when mills or houses which 
have watercourse, or estovers, or other things appendant or 
appurtenant to them be overthrown by the wind, or burned by 
wild-fire, or fall by any other act of God, that if the owner re- 
builds them in the same place, and in the same manner as they 
stood before, that they shall have the same ancient things ap- 
pendants and appurtenants to this new mill or house, because 
the act of God shall not prejudice any ; yet if they be erased by 
the party himself, or fall through his default, the ancient appen- 
dants thereby are lost ; for by his own act he cannot extend the 
prescription or grant which was in a manner appropriated to the 
old house, to a new house : so it was objected^ that if one of 
his own wrong, burns, or pulls down the house or mill which 
has such appurtenances, he shall recover all the damages ; and 
although In such case he rebuilds the house or mill, yet he shall 
not have the appendances, vide Perkins {b) 128. b. But it was 
resolved, that the (c) prescription did extend to these new grist 
mills, for it appears by the Register, and also by (d) F. N. B. that 
if a man is to demand a grist mill, fulling mill, or any other mill, 
the writ shall be general, de uno molendinoj without any addition 
of grist or fulling, 21 jI^^.. 23. agrees of a plaint in assize. So 
that the mill is the substance, and thing to be demanded, and 
the addition of grist, or fulling, are but to shew the quality or 
nature of the mill, and therefore if the Plaintiff had prescribed 
to have the said watercourse to his mill generally (as he well 
might) then the case would be without question, that he 
might alter the mill into what nature of a mill he pleased, 

(a) Co. Lit. 83. a. 2 Roll. 513. {b) Perk. sect. 671, 672. 

, (0 Hutt. 58. Godb. 237. Winch. 45. Poph. 172. Hob. 39. Cro. Jac. 182. 
Moor 877. 

(rf) F. N. B. 2. c. 212. b. Reg. Orig, 2. a. Cro. Jac. 557. 
8 
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provided alvrajs that do prejudice should thereby arise, either 
by diverting or stopping of the water, as it was before, and it 
should be intended that the grant to have the watercourse was 
before the building of the mills, for nobody will build a mill be- 
fore he is sure to have water, and then the grant of a watercourse 
being generally to his mill, he may alter the quality of the mill 
at his pleasure, as is aforesaid : so if a man hsis (a) estovers either 
by grant or prescription to his hou8e,al though he alters the rooms 
and chambers of this house, as to make a parlour where it was 
the hall, or the hall where the parlour was, and the like alte- 
ration of the qualities, and not of the house itself, and without 
making new chimneys by which no prejudice accrues to the 
owner of the wood, it is not any destruction of the prescription, 
for then many prescriptions will be destroyed, and although he 
builds new (b) chimney, or makes a new addition to his old house, 
by that he shall not lose his prescription, but he cannot employ 
or spend any of his estovers in the new chimneys, or in the 
part newly added ; the same law of conduits and (c) water pipes, 
and the like ; so if a man has an old window to his hall, and af* 
terwards he converts the hall into a parlour or any other use, 
yet it is not lawful for his neighbour to stop it, for he shall 
prescribe to have the light in such part of his house : and al- 
though in this case the Plaintiff has made a question, forasmuch 
as he has not prescribed generally to have the said watercourse 
to his mills generally, but particularly to his fulling mills, yet 
forasmuch as in general the mill was the substance, and the ad- 
dition demonstrates only the quality, and the {^d) alteration was 
not of the substance,but only of the quality,or the name of the mill, 
and that without any prejudice in the watercourse to the owner 
thereof; for these reasons it was resolved, that the (e) prescrip- 
tion remained. If a corporation have franchises or privileges by 

(a) Co. Lit. 41. b. 2 Leon. 45. 4 Leon. 24L 

(b) Hofo.39. 1 And. 151. 2 Leon. 45. 4 Leon. 241. Godb.97. lBulstr.94. 
(0 1 Sid. 167. 291. 1 Ventr. 237. 

{d) Gro. Jac. 182. 

(e) Godb. 237. Winch. 45. Hutton 58. Popfa. 172. Hob. 39. a. Cro. 
Jac. 182. Moor 877. 4 Co. 38. 
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grsait or presciiptioD, and afterwards they are incorporated bj 
another name, as where they were Bailififs and Burgesses be- 
fore, now they are Mayor and Commonalty ; or Prior and Con- 
vert before, and afterwards, they are translated into a Dean and 
Chapter, althongh in these cases the qaality and name of their 
corporation are (a) altered and changed, and chiefly in the case 
of Prior and Convent, for from regular who are dead persons in 
law they are made secular, yet the new body will enjoy all the 
franchises, privileges, and hereditaments which the old corpo- 
ration or body politic hiad either by g^nt or prescription, for no 
person will be prejudiced thereby ; vide 14 i/. 6. 12. 37 Ass. 6. 
S8 Ass, 22. 39 H. 6. 15. Another reason was added that when 
a man has any thing appendant or appurtenant to an house or 
mill, the most perdurable part of it is the land in which the 
foundation is, and upon which the whole fabric of it consists, 
and in respect thereof, by grant of all his (6) lands, all his houses, 
mills, and woods will pass. And so it was resolved, as Popham 
C. J. said, by Wray and Dyer Chief Justices, upon conference 
had with divers other Justices upon a case referred to the said 
Chief Justices : for in prcedpe^ where an house, mill or wood is 
demanded, the warrant of attorney is in placito terra : and in 
case of voucher, when judgment is given for the tenant to have, 
in value i^ainst the vouchee, the judgment is quod habeat de 
terris of the vouchee ad valentiam^ yet thereby he shall have 
houses, mills, woods, &c. and in special cases by recovery of 
lands, a man shall recover houses, as it is held by some 4 E. 3. 
161. 6. E. 3. 283. 2 E. 3.37. Phw, Com. 168. 8 E. 3. 377. Dy- 
er 28 H. 47. and therewith agrees the civil law ; for {c) appeU 
kuionefundi^ omne mdifieium et omnis ager continetur. Then the 
prescription or grant shall respect the most durable part^ and 
which in judgment of law includes the whole. And therefore it 
was resolved that although the house or mill falls by the act or 
default of the owner, or by the wrong of another, yet forasmuch 
as the perdurable part,and which includes the whole, remains, ha 

(a) 21 E. 4. 59. a. 3 Co. 74. a. 1 Sand. 344. Moor 581. 3 Lev. 233. 

(6) Co. Lit. 4. a. 2 Roll. Rep. 26S. Palm. 320. 2 Roll. 57. Owen 7H 
Moor 360. 2 And. 123, 124. Cr. El. 658. 476, 477. Godb. 352, 

(c) 2 Rol. Rep. 265. 
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may rebuild it irithout any loss of any appendant or appnrienaiil 
to it, bat it ought to be upon the same place which was the old 
foondation of the old bouse : for as thai supported and in jaAg^ 
ment of law included the old house when it stood, so it shall 
support and include the new house, and so in a manner is a con- 
tinuance of the old house j and so the quasre which Perkins makes 
fol. 128. (a) well resolved. And so it was said in all the cases of 
estovers and tenures aforesaid, when the alteration of the qualify 
or name of part of the house doth not cause any prejudice to the 
terre-tenant, the estovers and services remain : et nota reader^ a 
case reported, by Serjeant Bendloe$, Midi. 3. if. S. BmI. 649 in 
Mffuitttnt banco in repV brought by Sir William Capel (b) against 
Robtri Apprice and others, of four horses taken in a place csdled 
Old Hadham Park^ in Ldule Hadham in the county of Hertford / 
the Defendants made conusans as bailifis to Richard Bishop of 
London^ because Sir Thomas Brandy Knt. was seised of the ma- 
nor of lAttU Hadham in fee, whereof the place where, &c. was 
parcel, and held it of the Bishop of London, ut de castro sua de 
Stortford in com* prad* per homagium, Jidelitatem, et ad (c) scutO' 
gium domini Regis xl s. cum acciderit, et ad plus plus, et ad misius 
minus, et per reddiium, v s. pro ward* castri prauT adfestum SaneU 
Michaelis Archangili annuatim solvnuT, ac per redditutn xiii s. iv d. 
pro auxilio vicecom'* ^^ at four feasts of the year, &c.^' And for 
15 s. for castle-g^ard behind for three years, &c. they avowed 
the taking of one of the said four horses, and for 40 s. for aid of 
the Sheriff behind also for three years, they avowed the taking 
of the other three horses. The Plaintiff in bar of the avowry as 
to the taking of one horse for castie-guard said, that before the 
beginning of the said three years, casirwn prcsd* funditus oorrvU 
et penitus in decasum extitit, et adhuc existit, et hoc paratus est ve- 
rificare, %mde petit judicium si prsuP Rich, Apprice, ^c, proaliquo 
redduti pro xspardo castri prcdd* sic obruti et penitus in decasum ex» 
i^en*, capt'* prmd* unius equi justam oognoscere debet, ^c. Upon 
which it was demurred in law, and as to the aid of tlie Sheriff it 

(a) Perk. sect. 671. 

(fr) Moor 1, 2. Co. Lit. 83. a. Dav. 3. a. b. N. Benl. 9, 10, Lit. Rep. 4S. 

(c) Co. Lit. 72. b. 
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was also demurred In law: and in that case it was resolved, that 
although the castle is mined and decayed, {a) yet the rent 
remained ; for when the tenant holds of the lord to ward or repair 
the lord's castle, and afterwards such service (as Lit. says in the 
case of soccage) was in ancient time chained by mutual consent 
of the lord and tenant into an annual rent, yet it is said, that such 
rent is paid pro wardo ccutri^ id e$i^ in satisfaction wardi easiri : 
for in this case, and sach like, {pro) signifies full and perpetual 
recompence and satisfactioo, and not conditional, or satisfaction 
temporary ,«c. for a time, so that the lord may have the castle- ward 
when he will, for the seisin of the rent is not seisin of the castle- 
guard in such case : but if the tenant holds to guard the lord's 
castle, if the castle falls, the service (6) is suspended until it is re« 
boilt, but then the tenure shall not be in such case alleged to be by 
the rent, by the castle-guard, neither shall the avowry be made 
as in the case at bar it is for the rent, but for the castle-guard : vide 
Idi. 26. b. that if a man holds his land by certain rent for castle- 
guard. Lit, says, that such tenure is tenure in (e) soccage, which 
cannot be if the castle-guard remains, for then the tenure shall 
be by knight's service, for LittUion saith, that where the tenant 
ought by himself or by another to do castle-guard, that such 
tenure is tenure by {d) knight's service, so the difference between 
rent for castle-^uard, and service to guard the castle. The 
same law if the tenant holds of his lord by certain rent for work- 
days, or any other service. And Sir WUliam Capel the Plaintiff 
perceiving the opinion of the court against him for both points, 
was nonsuited, and both the rents as the said serjeant reports, are 
paid (e) to tliis day : and when a man holds of another in soccage, 
or otherwise as of his castle, and afterwards the castle falls, and is 
utterly ruinated, yet the tenure remains ; for it must be known 
tibat when any tenure is of any person as of a castle, in such case 
the castle includes in itself a manor, for (/) castrwn as a manor 

(a) Dav. 3. a. b. Moor 2. Co. Lit. 83. a. N. Benl. 10. 

(6) Co. Lit. 83. a. 

(e) Co. Lit. 97. a. b. 6 Co. 30. a. F. N. B. 83, 256. 

(d) Co. Lit. 82. b. 87. b. F. N. B. 83. c. Lit. sect. 121. 

(e) N, Benl. 10. Moor 2. Davis 3. (J) Co. Lit. 5. a. 



62 ADJUDGED CASE9. 

est fwmen generate et collectivum^ and may include in itself divers 
things, sc, demesnes and services, &c. b H. 1, 9 a. Land may be 
parcel of a (a) castle, vide 29 H, 6. Traverse 4. That an hundred 
may be as well parcel of a castle as it may be of a manor, as it is 
held in 8 if. 7. 1. And therefore when a tenure is of any as of Ins 
castle (which always in such case includes in itself a manor) al- 
though the ^castle is ruinated, yet the tenure remains without 
question: vide 19 E 2. Ass. 399. Divers tenants held of ano- 
ther as of his manor by fealty and suit to the lord's mill, the 
lord aliened the mill, with the suit of the tenants, and after- 
wards the vendor died, and bis son entered, and conceiving that 
the tenants who held of his manor could not do suit to him who 
bad not the manor, of ^himself made a new mill elsewhere upon 
other parcel of bis demesnes, and had the suit to his own mill 
which the vendee ought to have bad ; for no man can have suit 
to his mill by reason of tenure, if it were not of com growing 
in certain land, and that within bis seignory : vide 17 E. 3. (6%) 
97. 29 E. ^. \2, 16 E, 3. Avowry 92, And by the said case it 
appears, that although the ancient mill is aliened, or if it falls, the 
lord may erect a new mill in another place within bis manor, for 
the tenure in such case is to do suit to the lord's mill generally, 
and not to any particular mill ; nota bene all these differences. 
Another error was assigned because the prescription was, that 
magna pars (&) aquce cujusdam rimtK^ fyc. that it was incertain how 
much water should be comprehended within these words, magna 
pars aquce ; and declarations, and especially in actions on the 
case, ought to be certain, and the whole case ought to be shew- 
ed ra certain, and if the truth is that one and the same river be- 
fore it comes to the mills divides itself into two branches, where- 
of one only runs to the mills, the better form was to prescribe 
to have aqwz cursum to the said mills, for each of the branches 
est aqu(B cursus ; qiwd fait coneessum as to this point ; but it was 
resolved, that although the declaration might have had a better 
form, yet in substance it was good, for it was not possible to 

{a) Plowd. 168. b. 169. b. Br. Comprise ia» Fitz. Bar. 143. Br. precipe 
quod redd at 23. 

(ft) Palm. 504. Cr. Jac. 324. 2 Roll. 80. 2 Bulstr. 10.. 



▲B JUDGED CASES^ $ 



Q 



shew how much water runs to mills, and the quantity (a) of 
the water is not material, forasmuch as the Defendant, by the 
breaking of the bank, diverted the water which ran to the said 
mills ; vide 8 EL Dyer 248. b. (b) where in an action on the case « 
the Plaintiff declared thai the Defendant divertit muUum curnu 
aqu<B ; and another precedent is there cited between WVces and 
Searle^ that an assise of nuisance was brought pro diveraione majo- 
ris partis curnu aquce^ by which the judgment given by Sir John 
Popkam, Chief Justice, and his companions, Justices of the 
King's Bench, was affirmed. J^ota well this case was adjudged 
by both the courts, («. e. B. R, et Cam. Scac) 

(a) Doct. pK 86. 

(6) Cr. Jac. 324. 2 Bulst. 119, 196. Dyer 248. pi. 80. 1 Leon. 273« 
2 Roll. 143. 1 Bulstr. 47. 



13 Mass. Rep. 507. 
CURTIS AND OTHERS v. JACKSON. 

THIS was an action of the case, brought by the Plaintifis, as 
owners of a mill in JVinvton, against the Defendant for obstruct- 
ing and diverting the water in its course to said mill. The 
Defendant pleaded the general issue, which was tried at the 
sittings here after the last October term, before Jackson J. 

On the trial it appeared that the water of Charles river 
between M'ewton and JVeedham, at the place where the Plainlifis' 
mill, is situated, is divided by a small island or rock, and that 
part of the water passes on the Keedham side to a certain mill 
of the Defendant; and the other part passes on the Newton side 
to the mill of the Plaintifis, and to certain other mills on that 
side of the river, there being but one dam for all the said mills. 
There was a sand bank on the Needham side above the Defen- 
dant's mill ; and in August 1813 the Defendant, having previously 
dug out a channel, between that bank and the Needham shore 
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down to his mill, placed a dam or pile of stones from the upper 
end of the said bank to the JfeTxton shore, so as to turn nearly 
all the water through the said new channel to his own mill. 
The water was at that time very low, and the Plaintiffs^ and 
other mills on the Newton side, which were going when the 
Defendant made that dam, were stopped for want of water, as 
soon as it was completed. This was the injury, for which the 
action was brought. 

The Defendant then produced evidence to prove that, from 
the earliest time to which the memory of any of the witnesses 
extended, viz. from the year 1763 until about the year 1790,th^ 
owners of his mill had always exercised and enjoyed the right 
of using the water exclusively, when there was not enough for 
the mills on both sides ; and that this was effected by making his 
flume lower than any flume on the ZVetv^on side, so as to draw off 
all the water when it was low ; or by requiring those on the 
Newton side to stop their mills in such a case, so as to leave the 
whole for his mill. 

The Plaintiff produced no evidence to disprove this ancient 
course and usage among said mill-owners ; and it did not appear 
that the Defendant had, since about the year 1790, ever required 
the mill-owners on the Newton side to stop their mills for the 
purpose above mentioned. But the Plaintiffs offered evidence, 
to prove that the Defendant's flume in 1800, which then appear- 
ed very old, was not so low by eight inches as the natural bed 
of the river on the Newton side ; and that in that year the 
Defendant took up that flume, and laid a new one about twenty- 
six or twenty-seven inches lower : — in answer to which it was 
testified that the said ancient flume was laid on a sill or stone 
wall, so as to make it higher than the bed of the river on the 
Needham side. 

It appeared that in 1794 one Ware^ who then owned a mil! 
on the Newton side, had lowered the gate or flume leading to 
his mill : whereupon some of the other mill owners on that side, 
including the Plaintiffs, and also the Defendant, who was then a 
part owner of one of those mills, deepened the channels or 
flumes leading to their mills, and continued to dig and clear oat 
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laid ehannels until the Defendant, apprehending some damage 
to his mill in JSfeedham^ put a stop to the work. All the mills 
then continued without any further change until the year 1800, 
when the Defendant lowered his flume as above mentioned. 

In order to take the whole advantage of that measure, the 
Defendant found it necessary afterwards to dig and clear out the 
channel above-mentioned between the said bank and the Need- 
ham side of the riyer ; and he proceeded to do so, until his mill 
drew all the water from the N^wion side. — The Plaintiffs and 
the other owners of mills on the Newtow ^de then lowered 
their flumes ; and proceeded to deepen the channel leading to 
them : and both parties continued this course, until about the 
year 1805. 

It was not precisely ascertained which party, or whether 
either party, finally obtained any advantage of the other by thus 
digging ; but the weight of evidence appeared to be, that their 
relative situation remained the same, although all of them were 
injured by it. One witness testified that the gates of some of 
the NeTttton mills were Anally lowered as much as three feet ; 
and that in the state of the river in August 1813, as much water 
would HLovf on the JSTewton side, after the Defendant placed the 
obstruction there, as would have flowed there if all the mills 
had remained in their ancient state. On the other side, a wit- 
ness testified that the Defendant finally lowered his gates about 
three feet, and he and another witness testified that^^fter 1805 
the two parties remained in the same relative situation. 

The Defendant then produced evidence to prove that, at or 
near the place where he placed the said stones, there were the 
remains of an ancient bank or ridge ; but it appeared from the 
same evidence that these were the remains of an ancient dam 
of stones and wood, which must have been removed before the 
dam and mills could be used where they now stand ; and that 
nearly forty years ago that dam had been removed, and the 
remains of it were then covered by the water in its common 
state ; and that their existence was not known to a witness, who 
then lived there, until all the water was drawn off on a certain 
occasion. The stones placed there by the Defendant were so 

9 
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high, that one might walk on them across the river to the said 
hank in August 1813. The Defendant also produced evidence, 
to prove that all the stones, which he so placed in the river, 
were such as the Plaintiffs and other mill-owners on the JSTewton 
side had previously taken out of the river, chiefly in 1804 and 
1805. But it appeared that those stones were so taken out from 
different parts of the river, and had never been previously piled 
together in the form of a dam in any part. And it was also 
testified on the part of the Plaintiffs, that the Defendant pat in 
other stones, besides those which had been so taken out. 

Upon this evidence the judge instructed the jury, that as the 
Defendant admitted that he placed the stones in the river, in the 
manner alleged in the declaration, they must find a verdict for 
the Plaintiffs ; unless the Defendant fully proved that he was 
justified in that act : — that the evidence produced by the Defen- 
dant of the ancient title to his mill, and of his right to draw all 
the water when low, had no tendency to' prove such justifica- 
tion, although it might have some influence in estimating the 
Plaintifls^ damages ; and that if the Defendant had such right as 
he alleged, and if the Plaintiffs had injured him in that respect, 
he must procure his remedy against them at law, and could 
not on that account justify an injury done by him to them : — 
that the existence of an ancient dam at or near the place in 
question, as it had been removed before the memory of any 
witness produced on the trial, would not justify the Defendant 
in raising a new dam in that place, or in making any further 
obstructions there : — that even if the Plaintiffs had, in 1805 or 
afterwards, got their gates and flume lower in relation to the 
Defendant's than they ought to ; yet this would furnish no justi- 
fication to him, unless the jury were satisfied that, if all. the 
gates had been kept in their just situation relative to each other, 
the Plaintiff' mill would have been deprived of the water as 
much without as with the said obstruction, placed there by the 
Defendant : — and finally, that in finding a verdict for the Defen- 
dant, they would in effect declare that he had a right to keep 
those stones in the river, where he had placed them ; and there- 
fore they must not find such a verdict, unless they were satis- 
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fied that the keeping of those stones there would not, at any 
time of the year, injure the Piaintiife, or prevent the free use 
•of their mills, according to their ancient rights. 

The jury found a verdict for the Defendant ; and the Plain- 
tiffs moved for a new trial, on the ground that the verdict was, 
as they alleged, against the foregoing directions of the judge, 
and against the weight of evidence. 

In the course of the trial it appeared that in 1767, upon some 
controversy arising between the mill-owners on the two sides of 
the river, an award was made, by which it appeared that their 
rights in the water were to be precisely equal on both sides. 
It was then testified by a witness, that soon afterwards the mills 
CD the Needham side had a preference in fact, and that the mills 
on the Nemton side were always stopped on the requirement of 
the other proprietors, when there was not water enough for all 
of them. The witness also stated that this change was produced 
by a contract made in 1768, between those respective proprie- 
tors, by which the proprietors on the Aeiv^on side, in considera- 
tion of 200/. yielded that right to the proprietors on the Need- 
ham side. 

After this testimony, as to the said supposed contract, was 
delivered by the witness, the counsel for the Plaintiffs objected 
that such evidence was inadmissible ; and the judge was of that 
opinion, and accordingly so decided. But in the course of the 
trial afterwards, the counsel on both sides adverted to this evi- 
dence, and commented upon it to the jury : and as it appeared 
to the judge to have very little bearing upon the merits of the 
cause, he supposed the objection to have been waived. 

It also appeared in the course of the trial, that while both 
parties were engaged in digging in the river in 1804 and 1805, 
the Defendant repeatedly declared to the proprietors on the 
Nefwton side, that they might dig as low as they could, and that 
he would do the same on his side ; and also that afterwards, 
when the Defendant met with some unexpected difficulty on his 
side, he announced to the other party, that he would proceed 
no farther in this course, but would have his rights settled and 
decided at law. — And the Plaintiffs insisted on this as evidence 
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of a license, by the Defendant to them, to dig as low as they had 
done, and of an agreement between the parties, that each might 
retain all the advantage that they should acquire in this manner. 
But as the Defendant's language and conduct in this respect 
was represented somewhat differently by different witnesses, 
leaving it uncertain in the apprehension of the judge whether 
there was such an understanding and agreement between the 
parties, or whether it was only a threat by the Defendant, that 
if the other party chose to proceed in that course, he should 
dig faster and deeper than they could ; — the judge \e€t all that 
evidence to the jury, with a direction that, if they were satisfied 
that there was such an agreement or understanding, they should 
consider all the gates and flumes on both sides of the river as 
being justly placed, for all the purposes of this trial, in the 
situation in which they remained afler the parties had so ceased 
to dig ; but that if they were not satisfied of that fact, this 
evidence should have no influence on their verdict. — The 
Plaintiffs moved for a new trial also on account of this direction 
to the jury. 

Bigelow for the Plaintiffs. 

Ward and Hoar for the Defendant. 

Wilde J. The ground laid before us, to support the motion 
for a new trial, supposes sundry mistakes in both judge and 
jury ; in relation to which I will now briefly stale the opinion 
of the court. 

1. The first exception to the opinion of the judge, that parole 
evidence was allowed to go to the jury, to prove the sale of an 
interest in real estate, is founded on a mistake of the Plaintiffs' 
counsel. The evidence was rejected, as appears by the report : 
but as the counsel on both sides adverted to and commented 
upon this evidence, in their arguments to the jury, the judge 
with good reason supposed the objection to have been waived. 
The counsel for the Plaintiffs might have insisted on their 
objection : but not having done it at the trial, they have now 
no just cause for complaint. 
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2. The second exceptioD is, that the evidence respecting a 
license was suhmitted to the jury with instructions from the 
judge, allowing them a latitude in their construction of the tes- 
timony, not warranted by law. 

There can be nothing in this exception, unless a jury is 
bound to give a literal construction to words proved against a 
party, whatever may be their opinion as to his meaning. But 
it would be strange indeed, if words evidently spoken ironically 
or jocosely, must receive a literal construction in courts of law. 
The true principle of construction is, that words must be under- 
stood according to the obvious intention of the speaker ; and 
this intention is to be collected, not only from the words them- 
selves, but from the manner in which they may be spoken, and 
the circumstances to which they may relate. In this light we 
think the evidence was fairly submitted to the consideration of 
the jury. 

3. In stating the opinion of the court upon the remaining 
objection to the verdict, I shall not advert to all the facts in the 
case, some of which are of minor importance. 

The general objection is, that the verdict is clearly against 
the weight of the evidence ; and if this is established, justice 
doubtless requires the interposition of the court. 

The injury complained of by the Plaintiffs is, that the Defen- 
dant erected an obstruction or weir in the stream above the 
Plaintiffs' mill, whereby the water was diverted from its natural 
channel ; by means of which the Plaintiffs have been materially 
impeded in working their mill. 

The erection of the weir was clearly proved, and the Defen- 
dant attempted to justify it ; first, by offering parole proof of a 
grant of the right to divert the water : which being rejected by 
the judge, as has been before noticed, he contended that a grant 
should be presumed from the evidence of a claim and user of 
such a privilege for more than twejiiy years. — But it may be 
doubted, if such claim and user for twenty years previous to 
1790 be sufficient to support the presumption of a grant, whether 
the non-claim and non-user since that time be not sufficient to 
rebut uch a presumption. But however this maybe, it must be , 
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remembered, that the right claimed by the Defendant previous 
to the year 1790, did not extend to the unlimited control of 
the water ; but only to the exclusive use of it, when there was 
not sufficient to work the mills on both sides of the stream : 
which cannot be considered as a sufficient justification for erect* 
ing a permanent obstruction in the stream, which may be inju- 
rious to the Plaintifis beyond the extent of the ancient usage and 
claim. The admission of such right, therefore, can only apply 
to the question of damages. 

But the counsel for the Defendant contend that the obstruo 
tion complained of had only the effect of restoring the relative 
state of the water, as it may respect its operating power on the 
mills, which had been wrongfully disturbed by the Plaintiffs, in 
digging and altering the bed of the river. — These operations 
took place in 1805 and before : and it is certified that the weight 
of the evidence appeared to be, that the relative state of things 
then remained the same as before the digging and clearing out 
of the channel. If so, then clearly the erection of the weir was 
an injury to the Plaintiffs, and the verdict is against the weight 
of the evidence. 

There was apparently some conflicting testimony ; but not so 
perhaps by any necessary construction. One' witness testified 
that after the erection of the obstruction, as much water would 
flow to the Plaintiffs' mills, as the river was in August 1813, as 
would have flowed there, had all the mills remained in their 
ancient state. This may be true, and not in opposition to the 
other evidence : for as the stream was low, perhaps no water 
would then have flowed to the Plaintiffs' mill, had no alteration 
been made in the bed of the river. But whatever might have 
been the intention of the witness, in confining his testimony, as 
to the relative state and course of the water, to a particular 
time ; it is sufficient to support the present motion, that the 
weight of the evidence, and the opinion of the judge who pre- 
sided in the trial, is in opposition to the verdict : which cannot 
be sustained without disregarding established rules, and the 
apparent justice of the case. 

The verdict must therefore be set aside, and a 

New trial granted. 
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Palmer's Ref. 290. 

[Translated.] 

THE COUNTESS OF RUTLAND v. BOWLER. 

THE Countess brought an action on the case for diverting a 
watercourse, and declared that she was seized de uno molendino 
aquatico^ ^c. And from a time whence the memory runneth 
not, a river or watercourse, solet ctirrere per modestum et incessan' 
tern cursum^ by a parcel of land, called D, of another mill : and 
that the Defendant had diverted the course from it to her 
damage, &c. and after issue joined, and found for the Plaintiff, it 
was moved in arrest of judgment that it ought to be alleged that 
her mill was antiquum molendinum^ so as to entitle her for a 
prescription to a watercourse. But it was answered by Serjeant 
Hiicham that this was not necessary, because she had alleged what 
was tantamount. For when it is said that from a tinie whence* 
the memory runs not, the water flowed from another mill to her 
mill, this of necessity presupposes that her mill was antiquum. 
Also tAToi/, of Lincoln'*s Inn^ said that there was no need of aver- 
ing in this case that it was an ancient mill ; for he said, there is a 
diversity, when an action is brought which draws the right to the 
mill in question, there it ought to be averred that it is antiquum 
molendinum^ if he will prescribe for it ; but it is otherwise when 
he brings a possessory action as this is. And for this diversity he 
cited 13 H. 4., and the Book of Entries, action sur le case^ Molin^ 
numero^ 2. and so it was adjudged in this Court, Pasch, 42 Eliz. 
Rott, 275 between Eden and Marsh Where the Plaintiff counts 
quod possessionatus fuit of a house, and that from a time whence 
the memory of man runs not, a gutter, by which the water ran, 
was between his house and the house of the Defendant, and that 
the Defendant had stopped the gutter, by which the water fell 
on his house, &c. ad damnum^ ^c, and thereupon brings this 
action on the case ; and it was objected that it was not called 
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aniiqua domiLs : nevertheless it was adjudged for the Plaintiff, 
for the reason aforesaid. And so it was resolved bj the whole 
Conrt, in this case, that notwithstanding the objection, judgment 
should be given for the Plaintiff for the reasons above named. 
And Doddridge said, that in this action there was no need that 
it should be an ancient null ; for if one erect a new mill on his 
freehold, and another diverts the watercourse of that mill as it 
passes by his land, still, if the water used to follow this course, 
an action on the case lies against him, for he cannot use his land 
or the water which passes through his land to the damage of 
the other, and that so it had been many times before adjudged. 

And judgment was entered for the Plaintiff. 



4 East, 107. 
FENTIMAN v. SMITH. 

IN an action on the case for diverting a watercourse from 
the Plaintiff's mill, the declaration stated, that whereas the 
Plaintiff on the 1st of January 1803, and long before, was, and 
still is lawfully possessed of a certain cotton mill^ with the appurte- 
nances^ situate at Addingham^ in the county of York^ near to two 
certain rivulets there called the Town Beck and the Back Beck^ 
the water of which rivulet called the Back Beck until the inter- 
ruption complained of had flowed into and still of right ought to 
flow into the Town Beck by means of a certain tunnel or goit 
there above the Plaintiff's wear there erected across the Town 
Beck a little above the said mill ; and the Plaintiff, by reason of 
his possession of the said mill^ during all the time of working the 
same, of right ought to have had, and still of right ought to have, 
the use and benefit of both the said rivulets called the Town 
Beck and Back Beck : yet the Defendant knowing the premises, 
and to deprive the Plaintiff of part of the use and benefit of his 
said mill with the appurtenances, whilst the Plaintiff was so 
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^MiBiBftsed thereof «« af&resaiJ at, &c. cut a channel, &c. where- 
by the fratier of the Back Beck was diverted from running into 
the said tunnel or goit, and so to the mill, and the Plaintiff was 
pr^vtftnted from working his said mill, &c. 

At the trial before Roc^e, J. at the last assizes at York^ it 
iq»|^eiAred in evidence tlmt the tunnel or goit which was made 
a»d fixed into the ground with stone-work, had been made io 
part over an old road purchased by the Defendant about eight 
years ago for a guinea, who at that time agreed for the same 
price to let the Plaintiff lay the tunnel there for the purpose of 
conveying th6 water to the mill; (hat the Defendant even 
assisted at the making of the tunnel under the Plaintiff's direc- 
tions ; but no conveyance was made of the land to the Plaintiff. 
The guinea was afterwards tendered to the Defendant, but he 
refused to receive it, or to give his assent to the continuance of 
the tunnel, and made the obstruction complained of. It was 
objected on the part of the Defendant, that the Plaintiff ought 
to be nonsuited, this being a right claimed in or over the land, 
which could not pass by parol licence without deed, and the 
declaration states that the Plaintiff had a right to the goit by 
reason of his possession of the mill^ whereas it appeared that he 
had it by virtue of the ^(reement. But the learned Judge 
refused to nonsuit the Plaintiff, on the ground that as the agree- 
ment was made in respect of the mill, and as it might be dispu- 
table whether if the mill were taken away the Plaintiff could 
have a right to the water for other purposes, the declaration 
stated the right with sufficient correctness, and his claim mig^it 
be supported without deed: but reserved the point. The 
defendant then called witnesses, and there was a verdict for the 
Plaintiff with notinlnal damages^ 

Park and Toppifng shewed cause shortly against a rule for 
setting asade the verdict and entering a nonsuit, on the ground 
that it was sufficient for the Plaintiff against a wrong-doer to 
deciaire tipon his possession of the mill with the appurtenances. 
B^ 

10 
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Lord EixENBORouGH, C. J. said, that such an allegation could 
not be sustaioed without shewiog that the appurtenances were 
legally such. Now here the title to have the water flowing in 
the tunnel over the Defendant's land could not pass by parol 
licence without deed ; and the Plaintiff could not be entitled to 
it, as stated in the declaration, by reason of his possession of the 
mtli, but he had it by the licence of the Defendant, or by con- 
tract with hioi ; and if by licence, it was revocable at any time. 
The enjoyment with the Defendant's assent was not left as evi- 
dence to the jury to presume a grant : but it was supposed that 
it gave a title in point of law, which it clearly did not. 

Per Curiam. Rule absolute. 

Cockell^ Serjt. Holroyd and Hardy^ were to have supported the 
ruie^ 



17 Mass. Rep. 289. 
HATCH V. DWIGHT and at. 

THIS was an action of trespass on the case for a nuisance. ; 
The Plaintiff alleges that she was seized of a corn-mill, called 
the upper mills, on Mill River, so called, in M'orthamptoth ; and 
that the Defendants erected, continued and kept up a dam below, 
and caused the water to flow back upon the Plaintiff's mill and 
mill-site; whereby the same became useless.— The Defendants 
severally pleaded the general issue, and those issues were 
joined. 

At the trial, which was had here before Putnam J. May 
term 1820, the Plaintiff produced a deed of William Edwards^ 
dated June 16th 1807, conveying to her ^' a certain millnseat 
and mill, situate in JSTorthampton^ on Mill-river, so called, known 
by the name of the upper mills, with all and singular the appur- 
tenances belonging to the same;" in mortgs^e to secure the 
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payment of 1000 dollars, which he had borrowed of her. The 
Plaintiff recovered judgment upon that mortgage in May 1817, 
and took actual possession of the mortgaged premises on the 
29th of the following August. This mill site or privilege 
extended on the west side of the river, from a place a little 
above the mill, down to the bridge, which is below the new 
dam: but the land appurtenant to the mill-site or privilege was 
not particularly described by metes and bounds ; but only as in 
the mortgage aforesaid. 

It was proved that, in the year 1807, the Defendant Burnell 
built the new dam about five rods below the Plaintiff's mill-site, 
and thereby caused the water to flow back, so as to render the 
Plaintiff's mill-site wholly useless. Edwards purchased the upper 
mills of Aaron Cook^ Abner Hunt and Benjamin Clark^ in the 
year 1803 or 1804, for 1350 dollars. The grist-mill was then 
very old and much decayed, and the saw-mill, (in the language 
of a witness) bad then entirely done. After the execution of 
the mortgage to the Plaintiff, viz. on the 17th of October 1807, 
Edwards conveyed to the Defendant Burnell two third parts of 
the upper mills situate in Northampton^ with the privileges, as 
formerly owned by the said Cook^ Hunt and Clark^ the other 
third beii^ owned by Edwards : also two thirds of a piece of 
land in common* on the west side of Mill River, near said mills, 
containing in the whole about twenty acres, which Edwards 
purchased of the said Clark : also two thirds of about three 
fourths of an acre of land on the east side of the river, also 
purchased of Clark : aho two thirds of one acre adjoining the 
easterly end of the dam of the present mill, purchased by 
Edwards of the said Cook : the whole of the above described 
premises being conveyed, subject however to the said mortgage 
to the Plaintiff, which Edwards covenanted to discharge in one 
jear. 

At the time of this conveyance, the old mills which were on 
the west side of the river, had been taken down ; and the mill 
mentioned in Edwards'^s deed to Burnell was placed on the east 
side of the river, upon the land which Edwards purchased of 
Cook : and the dam, of which the Plaintiff complains as a nui- 
sance, is that which is mentioned in that deed to Bumelt 



re 



ADJUIIG]&n CASJ^y* 



It was in evidence that Edwards, wanting a Wdall pij^ce q( 
land on the west side of the river, included in h^i nxQr^;age tQ 
the Plaintiff, whereon he might build a hide-mill and some limc^ 
▼ats, obtained from her, for the consideration of five dollai«, a 
release of a small parcel of land thus described, ^^ beginning at 
the west end of the dam on Mill River at the uppeic mUls, flo 
called, and running up said river two rods, thence westwardlj)^ 
&c. &c. and thence to the bank of the river,'' for those pur- 
poses, dated the 1st of September 1810 : having previously cqih 
veyed the same land to the Hampshire Leather Manufacturing 
Company, by a deed dated the 24th of the preceding August* — » 
On the 30th of August 1815, Edwards conveyed to the Defen- 
dant Dwight the remaining third of the upper mills and the, 
lands, of which he had before conveyed the two thirds to Bur' 
nell, describing them as in that deed, recognissing the incum- 
brance of the mortgage thereof to the Plaintiff, and ei(ceptinff 
out of the granted premises the small piece of land above-men- 
tioned, which the Plaintiff had released to him. This was th^, 
first time that the Defendant Dwight had any concern in tbi^ 
matter. 

It was discovered that the land, on which the new mill had, 
been built, was not included in the description of the premises, 
mortgaged by Edwards to the Plaintiff; and that she had no. 
land conveyed to her near the milb on the east side of the 
river. But she had a right to rest the east end of the dam upon 
the land on that side ; and her land on the west side. extended, 
much below the new mill dam. 
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v9. The small piece of land released by the Plaintiff to Edioards, 
B, The new mill erected by the Defendant Bumell. 
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It W9B in eridenoe for the DdendaBts, tbftt the place where 
the old dam stood^ was not »o convenient a »te, as that where 
the new one had been bailt : aiao that the town of J^orihamfUm 
have a claim npon the owner of the upper oullS) to keep a com- 
miU there. for the ase of the inhabitants ; and that another mill 
has been bniit below those mills^ where the inhabitants cao and 
do more, conireniently procure their com to be gronnd.^-^And it 
was insisted that the Plaintiff had sustained no damage, bat ha4 
in truth been prevented from wasting her property in bnildiog 
qpon the mill*site; and especially as there was no evidence^ 
that she would have occupied it, or could have disposed of it. 

It was proved that the value of the pr<^ertj, when Edwards 
pufchased it, cpnsisted mainly in the watercourse or mill site ; 
the buildings being at that time worth little or notlui^. One 
witness testified that the upper mill privilege would be worth 
$00 dollars, if there were no obstruction from the null below* 
Another witness thought it worth nothing, by reason of tha 
ijipicoBveaiences of building at the place, but that the privilege 
of the lower dam, if free from any claim of the Plaintiff, woiiU 
be worth 1000 dollars : and it was proved that this privilege 
cojiild not be enjoyed, without entirely destroying that of the 
Flai6tiff. 

It was contended by the Plaintiff that the Defendants, by 
continuing their dam, <Hd in fact take possession of the Plaintiff's, 
mill site ; and ought therefore to pay a yearly sum in damages^ 
eqqal: at least to the interest of the value of her property. 

The Defendants Gonteaded that, it being proved that at the, 
time the Plaintiff's deed of release to Edwards^ he and Bumell 
had a grist mill on the east side of the river, connected with a 
miU dam ; and that Edwards had a hide>mUl on the west end of 
the dam ; the release would convey the right to maintain the. 
dam, and also convey the privilege of the water, so far eastward^ 
as she owned the same, agahist the land particularly described 
ift the same deed : and that, in consequence of having a right 
to erect or maintain and keep the said dam, the Plaintiff could 
sustain no damage therefrom; although all parties supposed 
that she owned the land whereon the mill stood : and that, if Uie 
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Plaintiff was entitled to any damages, she could not recover for 
any thing done before slie took actaa! possession, wbkh was 
only one year prior to the commencement of this action. 

The Plaintiff contended that she had a right to recover, from 
the time that Dw^ht became interested with BurnelL 

The judge was of opinion that the Plaintiff could recover only 
from the time she had actual possession, but directed the jury 
to^find the damages from the time Dwight became interested ; 
which was to be added to the verdict, if such should be the 
opinion of the court. — The judge also instructed the jury, that 
the deed of release from the Plaintiff to Edwards^ of the small 
piece of land for the hide-mill, did not in law operate as a 
release of her mill site, or bar her claim for damages for the 
injury complained of in this action. 

All the evidence touching the question of damages was sub- 
mitted to the jury, and they returned a verdict for the Plaintiff 
for thirty-six dollars for one year, being from the time that she 
took actual possession ; and they expressed an opinion that if the 
Plaintiff was by law entitled to recover damages from the time 
that Dwight became interested, or before, that the same should 
be after the rate of thirty-six dollars a year, and the judge was 
satisfied with the verdict. 

The Defendants moved for a new trial, because the damages j 

were excessive ;^because no action could be maintaiued upon 
the evidence in the case ; and because of the misdirection of 
the judge, as to the effect of the deed a( release: — and the 
whole court were to do what should appear right in the jpre- 
mises. 

' Parker C. J. delivered the opinion of the court. — This case 
is predicated upon the supposition, ^haf the owner of a mill 
privilege, which is destroyed or impaired in value by the 
building of a dam on another privilege, above or below on the 
same stream, is entitled to damages in proportion to the injury 
sustained. And the principle does not seem to be denied, where 
the injury by drawing off, stopping or flowing back the water, 
obstructs the operation of a mill already existing. But it is 



supposed by the coun^rfdr.the Defendants, that where, the 
privilege is anoccupieJ by a. mill, the principle cannot be 
applied. : 

If the priyilege in question. had nerer been occiapied, the 
ailment would be well-founded : for the owner of a mill site^ 
who first occupies it by erecting a dam, and mill, will have a 
light to water sufficient to work his wheels, if iiis privilege 
will afibrd it ; notwithstanding he may, by his occupation, rear 
der useless the privilege of any one above or below him upon^ 
the same stream. ■ So if a sitei once occupied had been aban-. 
doned by the owner, evidently with an intent to leave it unoc- 
cupied, it would be unreasonable that others, owning above .or. 
below, should be prevented from making a profitable .use of 
their sites, from fear of being exposed to an action for damages 
by their neighbour. Questions of this kind however are proper 
§0T the consideration of a jury ; and unless they find' that a 
privilege, which has been obstructed, has been abandoned, the 
owner of such privilege will be entitled to recover suitable 
damages. 

In the case before us, no such fact is found. The Plaintiff's 
mill had become ruinous, before she acquired a title to it: and 
yery soon after the conveyance to her, according to the evi- 
dence, to have rebuilt it would have been fruitless ; because the 
dam was then erected below. Besides, she only held it as 
security for a debt, before the year 1817 ; and could have nO; 
interest in making expenditures upon it. As soon as .she entered. 
to fore-close, she had a right to the full use and value- of the, 
privilege, as it was when her title commenced^ To say that 
she cannot, be indemnified for the diminished value of the mill,, 
because no mill is actually standing, the use of which may be 
ioterrupted, would be to oblige her to incur all the .expense of 
building at the hazard of consequences, and it may be, of the 
whole value of the buildings as well as of the privilege. 

But another objection to the verdict is, that by the release 
made by the Plaintiff to Edwards^ of a small piece of land on 
the west side of the stream, adjoining the dam. built on the 
privilege owned by the l)efendant8, a right to stop the water 
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ptttted to the grantee : or tbat tbe PlaMff is estopped to claim 
any right to the strean io front of the land released : so that 
she is barred of her right to claim damages, for any injary to 
tiie upper priTilegO) irhieh mig^t happen in consequence of the 
makii^ or continning of tlie dam below. 

If snoh were the intent of the parties to that instrameat, 
apparent from the deed, it wonid certainly pot an end to Uie 
Ptaintiff's claim. But we think the deed not capable of soch a 
eonstraction. The land released is limited to the bank of the 
stream, which necessarily exclades the stream itself; and there 
are no general words by which a right to keep up a dam there 
can be said to be conveyed. It does not appear by any eipresi- 
sions in the deed, that either of the parties to it had any view 
to the use of a stream as a mill privilege : and it is not to be 
inferred, fdthont very strong grounds for the inference, that the 
Plaintiff, for a nominal consideration, had surrendered every 
tiling valuable in the property, for which she had given a lai^ 
and adequate consideration. If such had been the legal effect 
of her deed of release, her sex, and probable incapacity of 
business, would afford room for suspicion that an unfair advan- 
tage had been taken of her ignorance, by one who better knew 
the force and effect of language in instruments of conveyance. 
But no such unfairness can be imputed in the present case. 

The purpose, for which the release was obtained, does not 
appear in sqch manner that we can take notice of it. But there 
is no more reason to suppose it was wanted for the purpose of 
enabling the releasee to keep up the dam free from any claim 
of damages, than that the land was intended to be used for some 
other purpose wholly unconnected with the dam. Indeed the 
operation of tbe release, under the actual circumstances, is no 
more^han if the land described in it had been excepted from the 
mortgage : in which case it would not be pretended, that the 
mor^gee intended to waive any rights she might have in the 
property conveyed by the deed. 

Without doubt, by our taw, the owner of land extending to 
tbe bank of a river will own to the middle of the river ; if it 
be not navigable, and so public property. But the owner may 
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sell the land, without the privilege of the stream ; as he will, 
jf he hounds his grant hj the bank. This principle is well 
explained in the case of Storer y. Freeman^ cited in the argument. 
The description of the land granted in the release to Edwards 
very clearly excludes any part of the stream ; and, as before 
observed, there are no general words of a more extensive 
signification. 

As to the damages, we think it was right to limit the Plaintiff 
to the period of her actual possession. Before that, it was un* 
certain whether she would claim to hold the land and other 
privileges, or rely upon her personal security for her debt. 
Although a mortgagee may enter at any time, yet until he 
enters, the land must be considered. as belonging tp the mort- 
gagor ; who can maintain trespass for any injury to the freehold, 
against any but the mortgagee. There is no doubt that Edwards 
could have maintained this action, unless barred by some aet of 
his, other than his mortgage to the Plaintiff. The rule adopted 
by the jury was a reasonable one. Having ascertained the 
value of the privilege, if unobstructed ; they gave the interest 
of that sum, from the time when the Plaintiff's right of action 
accrued. 

Judgment on the verdict. 



3 Mod. Rep. 48. 

HEBBLETHWAITE v. PALMES. 

Michaelmas Terniy 36 Car, 2. Roll 448. 

AN action on the case was brought in the common pleas, for 
diverting of a watercourse. The declaration was, That the 
Defendant, on the first of August^ &c. unlawfully and maliciously 
did break down an ancient dam upon the river Darwent^ hy 
which he did divert magnam partem aquce ab antiquo et solito 
eursu erga tnolendinum ipsius quer. 4*c. ad damnum^ 4*c. — The 
Defendant pleaded, that before the said breach made, he was 

11 
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seised id fee of an ancient mill, and of six acres of land adjoin'^ 
ing, upon which the said dam was erected, time out of mind, to 
turn the water to his said mill, which dam was always repaired 
and maintained by the Defendant, and the tenants of the said 
land ; that liis mill was casually humt, and he not intending to 
rebuild it, suffered the dam to be broken down, ,and converted 
the timber to his own use, being upon his own soil, prout ei 
bene licuit^ ^c. — The Plaintiff replied, that by the breaking of 
the dam the water was diverted from his mill, &c.— The Defen- 
dant rejoined, and justified his plea, and traversed that the mill 
of the Plaintiff was an ancient mill. — And upon a demurrer t» 
this rejoinder, judgment was g^ven for the Plaintiff. 
A writ of error was now brought to reverse that judgment. 

For the Defendant in the action, it was argued — First, that the 
declaration is not good, because the Plaintiff had not set forth 
that his mill was an ancient mill. 

Secondly, Because he had not entitled himself to the water- 
course. 

Thirdly, That the plea was good in bar to this action, because 
the Defendant had sufficiently justified having a right to the 
land upon which the dam was erected, and always repaired it. 

As to the first point, it hath been the constant course for 
many years in such actions, to set forth the antiquity of the 
thing, either in express terms, or in words which amount to it. 
In 8 Eliz. such an action was brought, qudd defendens divertit 
multum aqua cursum per levationem et constructionem wcsroe^ j^c. 
per quod multum aquas quas ad molendinum (of the Plaintiff) cur- 
rere consuevit i contra recurrit. (a) Which word •' consuevit'^^ 
doth imply, that it was an ancient mill, for otherwise the water 
could not be accustomed to run to it. In the twenty-fifth of 
Elizabeth the like action was brought, wherein the Plaintiff 
declared, qudd cUm molendinum quoddam ab antiquo fuit erectum^ 
whereof he was seised, and the Defendant erected a new mill 
per quod cursus aqu(£ prced* coarctatus fuit. (6) And eighteen 

(a) Dyer, 248. (6) Russe^ 1^• Handford, 1 LeoB. 273. 
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years afterwards was iMttereWs case {a) in this court, wherein 
the Plaintiff shewed that he was seised of two old and ruinous 
fulliDg-milis, and that time out of mind, magna pars aqua cujus- 
dam rholi did run from a certain place to the said mills ; and 
that during all that time there had been a certain bank to keep 
the current of the said water within its bounds, ^c. That the 
Plaintiff did pull down those old mills and erected two new 
mills, and the Defendant digged down the bank, &c The like 
action happened 'in the fourteenth year of Charlts the First; 
it was for diverting an ancient watercourse, qui currere consue* 
visset et debuisset to the Plaintiff's mill, {b) In all which cases, 
though there are yarious ways of declaring, yet they all shew 
that the constant course was to allege that the mills were 
ancient ; for it is that which entitles the party to his action, (c) 
It is for this reason also, that if two men have contiguous houses, 
and one stop the other^s. lights, if they are not ancient^ an action 
will not lie for stopping of them up. There may be some seem- 
ing difference between a right to a watercourse, and to lights 
in a window ; for no man can prescribe to light qaatenus such, 
because it is of common right to all men, and cannot be claimed 
but as affixed to a particular thing or purpose. A watercourse 
may be claimed to several purposes, bat water is of as universal 
use and benefit to mankind as light ; and therefore no particular 
man hath a right to either, but as belonging to an ancient house, 
or running to an ancient mill, or for some other ancient use. 
In the fiileenth of Charles the Firsts the Plaintiff Sands {d) 
declared, that he was seised in fee of a mill, and had a water- 
course running through the Defendant's lands to the said mill, 
and that he stopped it up ; there was a demurrer to this decla- 
ration, and the same objection as now was then taken to it, viz. 
that he had not shewed that it was an ancient mill ; and though 
the Court seemed to over-rule that objection, yet no judgment 

(a) 4 Co. 86. (6) Cro. Car. 499. Palm. 290. 

(e) I Roll. Abr. 107. 

{d) Sands v, Trefuse, Cro. Car. 575. See the case of Villers r. Ball, 1 Show. 
7 ; Clarke v. King, 3 Term Rep. 147. See also 5 Com. Dig. << Pleader," c 89. 
1 Ld. Ray. 392. % Ld. Ray. 1538. 
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was given. The case of Sly t. Mordant {a) was there cited 
(which is reported by Mr. Leonard^) and is this, viz. That the 
Plaintiff was seised in fee of certain lands, to. and the De- 
fendant had stopped a watercourse, bj which his land was 
drowned ; and it was adjudged that the action would lie for this 
injury ; but that is no aathority to support this declaration. 

Secondly, The Plaintiff hath not entitled himself to this 
watercourse, either by prescription, or that the water debuit 
vel consuevit currere to his mill ; for so is the pleading in LMtte- 
reir$ ease^ and in all the other cases before cited. 

Thirdly, Therefore the plea in bar is good ; the Defendant 
having sufficiently justified his right, and the Plaintiff having 
not prescribed to it, here can be no trespass done. And so 
concluded that judgment ought to be reversed. 

For the Plaintiff in the action. This case depends upon the 
declaration ; for the plea in bar is only argumentative ; it is no 
direct answer to it ; and the replication and rejoinder are not 
material. The Plaintiff has a good cause of action ; for it can- 
not be denied, but where an injury is done to another, and 
damages ensue, it is sufficient to maintain an action of trespass, 
or upon the case. It is plain, that an injury was done to the 
Plaintiff, and the damage is as manifest, by diverting of the 
watercourse, and the loss of his mill ; and the fact is laid to be 
injusti et malitiosi. The Defendant gives no reason why he 
injured him, but only that he had no use of the water, because 
liis mill was burnt. This is an action brought by the Plaintiff 
upon his possession against a wrong-doer, in which it is not neces- 
sary to be so pairticular, as where one prescribes for a right. (6) 
A man may have a watercourse by grant as well as bj prescrip- 
tion, (c) and in such case he need not set forth any particular 
use of the water, as that it ought to run to his mill ; neither is 
it absolutely necessary to mention the mill ; for that is only to 

(o) 1 Leon. 247. 1 Roll. Abr. 104. 

(6) 1 Roll. Rep. 339. 394. Palm. 290. See 5 Com. Dig. 347. 1 Burn 440. 

(c) Bracton, lib. 4. cap. 32. 
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inform the Court of the damages. In the printed entries («) 
there are many forms of declarations, without any prescription, 
or setting forth that the mill was ancient ; as where an action 
was hrought against the Defendant, de placito quare vi et armii 
stagnum molendini ipsius (the Plaintiff) fregU^ and this was onlj 
upon the possession. (6) The case in Dyer is a good authority 
to support this action ; for it is as general as this, viz. for 
diverting a watercourse, per constructionem werm^ and doth not 
shew where it was erected, or what title he had to it. So where 
the action was for disturbing the Plaintiff in collecting of toll, (c) 
and doth not shew what title he had to it, either by prescription 
or grant ; but declared only, that he was seised in fee of a 
manor and fair, and held good. And it was the opinion of my 
Lord Hobart^ that a declaration for breaking down of a bank 
generally includentem aqucm running to the Plaintiff's mill, was 
good, {d) The authorities cited on the other side rather main- 
tain this way of pleading than the contrary ; for those cases are 
wherein the Plaintiff declar.ed, that the water currere conautvk 
et debuisset to the Plaintiff's mill, time out of mind ; which words 
are of the same signification as if he had shewed it to be an 
ancient mill ; and that agrees in substance with this case, for the 
water cannot be diverted ab antiqiu) et solito cursu^ if the mill 
^was not ancient, (c) The word solet implies antiquity : (/) the 
writ de sectd ad molendinum is ^^ quam ad Ulud facere debet et 
solet :" and it was the opinion of a learned Judge (g-), that the 
words currere consuevit et solebat did supply a prescription or 
custom. Thus it was in an assize of nuisance, wherein the 
Plaintiff set forth, that he had a fountain of water currentem 
us^e ad roiam tnolendini^ <J^c. and that the Defendant divertii 
cursum agticB, and this was held good. (A) The cases of stopping 

(a) Rastairs Eiit. 9. (b) Ante. 

(c) Dent «. Oliver, Cro, Jac. 43. Sed noia^ This was after verdict. 

(d) Bicot V. Ward, Hob. 193. (c) Cro. Car. 499. 
(/) Register, 153. ^ 

(g) DoddcridgtyJiutieey in the case of Surry v. Piggot, Popb. 171. 

(h) 27. Assize, placito 8. Brook's Abr. « Prescription," 49. Rastal'i En- 
tries, " Nuisance." 
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up of lights and diverting of watercoarses are not parallel. 
The prescription to lights mast he ratione loci ; and therefore 
if a man will erect a new house, and a stranger will stop the 
lights, it is an injary done, and the action may be maintained 
upon the possession, (a) Latter elVs case (6) was grounded upon 
the possession ; for upon the Plaintiff CottePs own shewing the 
prescription was gone ; because he set forth, that he had pulled 
down the old mills, and that the Defendant Lutterell diverted 
the water from running to those mills which the Plaintiff newly 
built All which prove, that a prescription goes to the right, 
but a possession is sufficient to support an action against a tort 
feasor. Lastly, in the case of a common or a rent, which cannot 
pass without deed, (c) if the Plaintiff shew a qtte estate.^ he must 
produce the deed (d) by which it was granted ; but where he 
prescribes for a way, he may set forth his estate without shew- 
ing how he came by it, because it is but a conveyance to the 
action, which is grounded upon the disturbance done to the 
possession. 

The Court. The word " solet^^ implies antiquity, and will 
amount to a prescription ; and solitus curstu aquos running to a 
mill, make the mill to be ancient ; for if it were newly erected, 
there cannot be solitus cursus aquos towards that mill. 

For which reasons the judgment in the original action was 
affirmed in HUary Term, in the first year of WUliatn and Mary, 

But the Chief Justice was of opinion, that if the cause had 
had been tried upon such a declaration, the Plaintiff ought to 
have proved ids prescription, or else he must be uonsuited. 

(a) 1 Show. 7. (6) 4 Co. 86, 

(c) Slackman v. West, Palm. 387. Cro. Jac. 673. Yelv. 201. 2 Mod. 277. 

(d) But see 16 & 17. Car. 2. c. 8. ; the 4 & 5 Jinn. c. 16. 1 Sid. 249. Lut. 
1353. 1 Salk. 497. 6 Mod. 135. 
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9 Mass. Rep. 316. 
HODGES V. RAYMOND AND OTHERS. 

TRESPASS for breaking and entering the Plaintiff's close 
in Norton in this county, and breaking down, tearing away, sub- 
verting and destroying the Plaintiff's mill dam belonging to hii 
fulling mill there, and tearing up and subverting the soil. 

The Defendants, as to the force and arms, &c. pleaded the 
general issue of not guilty, which was joined. 

And as to the rest of the trespass charged, they pleaded in 
bar, that the Defendant Raymond and one Josiah Dean^ long be- 
fore^at the time when, &c.and ever since were owners of a certain 
ancient mill dam across the same stream whereon the Plaintiff's 
dam was situated, and above the same, with certain mills, facto- 
ries, &LC. on their said dam standing and being, and in the sole 
occupation of the said Raymond : — that the said dam of the said 
Raymond and Dean^ being an ancient dam, he the said Raymond 
had a right at the time when &c. and at all other times, to build} 
rebuild, alter and repair the said dam and mills, and to work the 
said mills, and to have the water pass off in its natural course, 
without hindrance or molestation from any person damming or 
stopping the water below his said mills: — and because the 
Plaintiff, at the time when, &c. by means of his said dam, then 
lately erected, did stop the water from running off, and cause 
the same to flow back upon the wheels of the mills of the 
said Raymond and Dean^ to the said Raymond? s great damage, 
hindrance and molestation, whereby he was prevented from 
building, &c. he the said Raymond at the ^aid time when, &c. 
in his own right, and the other Defendants as his servants, in 
order to remove the hindrance and dam of the Plaintiff so 
obstructing the water, &c. did break and enter the said close, 
and did pull up and remove part of the said dam, whereby the 
water was permitted to run off; as they might lawfully do ; and 
in so doing necessarily subverted a little of the Plaintiff's soil, 
&c. doing as little damage as possible on this occasion, &c. 
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To this plea the Plaiotifif replied that the Defendants com- 
mitted the said trespass of their own wrong, and without the 
caase alleged in their plea, and tendered an issue to the coun- 
try which was joined by the Defendants. 

A trial was had before Parker^ J. at an adjourned session of 
the court holden here in May 1811. 

The Judge reports that, upon the supposition that the general 
issue was upon trial in the cause, the jury were directed by him, 
If they found the facts to be proved, which are set forth in the 
plea in bar, they might return a general verdict of not guilty 
for the Defendants : which they accordingly did. 

But the question was reserved, whether the facts contained in 
the plea in bar amounted to a legal defence against the Plain- 
tiff's action of trespass : and if they did not, or if the judge who 
tried the cause could not alter the verdict, so as to apply it to 
the issue joined, then a new trial was to be granted : the Plain- 
tiff also reserving the right to move in arrest of judgment for 
the insufficiency of the plea in bar. 

At the last October term, all objections to the form of the 
Terdict being waived, Sproat of counsel for the Defendants 
argued, that this was a private nuisance to Raymond, the occu- 
pant of the upper mill, which he had good right to abate, and 
for that purpose to go upon the Plaintiff's land. The remedy for 
this nuisance by action would have exposed Raymond to most 
inconvenient delay, as his operations were of great impor- 
tance to him. 

Tillingha>st and Bayliesy for the Plaintiff, contended that this was 
not such a nuisance as the Defendants had a right to abate. The 
Plaintiff had a right to erect a dam on his own land for the use of 
his mills : and a natural effect of this would be, that on occasions, 
when the river should rise from gredt falls of rain, the water 
would flow back to the Defendants' mill. But this would not 
constitute a nuisance, nor justify the Defendants in thus violent- 
ly abating it. If the Defendants- are justified, parties will here- 
after resort to force for redress of supposed injuries, instead of 
applying to the law : and private violence will take place ef 
public justice. 
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The caose stood over to this term for adyisement, when the 
court coDferred together, and not heing prepared to give judg- 
ment, the action was further continued nisi ; and at the following 
term in Middlesex^ the Chief Justice said that two questions had 
engaged the attention of the court. The first whether judg- 
ment could he entered upon the verdict found by the jury in 
this case, supposing the facts contained in the plea a sufficient 
defence against the action. The case of Hawks v. Crofton (a) 
is in point. There to an action of trespass for. an assault and 
battery the Defendant pleaded not guilty as to the force and 
arms, and issue was joined thereon ; as to the special damages 
he pleaded son assault demesne^ to which the Plaintiff replied de 
injuria sud proprid absque tali causd^ on which issue was also 
joined. There was a general verdict of " guilty of the trespass 
within written.^'* The court held that the verdict was sufficient 
to support the judgment rendered on it. Mr. justice Foster ob- 
served that the ^^ jury could not have found thus, unless the De- 
fendant had failed in proving his justification.^' — Upon the same 
principle, and with equal reason it may be said in the case at 
bar, that the jury could not have found thus, if the Defendants 
had failed in proving their justification. 

Whether that justification is sufficient, in the second point. It 
is well settled, that if A. interrupt or divert water from flowing 
to the mill of another by its ancient course, the owner of the 
mill may lawfully enter upon A.'s land and remove the interrup- 
tion. Now there can be no difference whether the damage to 
the owner of a mill arise from the water above being diverted 
from his mill, or from the water below being stopped so as to 
flow back, and thereby prevent the mill from grinding. The 
mischief is the same, and the same remedy ought to be furnish- 
ed. The Defendants' justification is then sufficient. (6). 

Per curiam* Let judgment be entered on the verdict. 

(o) 2 Burr. 698. 

(b) 5 Co, 101. Penrudduck'^s case» — 9 Co, 53. BaterCs easc—Salk. 458. 
Lodie V. Arnold, — Yelv. 141. Home v. Wtdlake^—Cro, Car, 184. James t. 
Hayward.'^Haifik, P, C, B, 1. c. 75. $ 12.— 2 BolL Abr, 144.— /07ie«221. 

12 
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20 Johmtson's Rep. 90. 
HOOKER v.. CUMMINGS. 

THIS was an actioD of trespass. The declaration contained five 
counts. The first count charged, that the Defendant, vi et armisj 
broke the Plaintiff's close, (in the town of Richland^ in the 
county of Oswego^) covered with water, and did, then and there, 
fish in the said close, and the fish, to wit, 300 salmon, 300 trout, 
&c. of great value, &c. then and there found, caught, took, and 
carried away, &c. The second count charged, that the Defen- 
dant broke and entered the Plaintiff ^s several fishery in the 
river called Salmon river, situate in Richland, in the county of 
Oswego, and then and there fished in the said fishery for fish ; 
and the fish, to wit, 300 salmon, &c. then and there found and 
being, of great value, &c. caught, took, and carried away, &c. , 
The third count charged, that the Defendant fished in the Plain- 
tiff's free fishery in the said town, &c. and 300 salmon, &c. 
then and there being, caught, took, and carried away, &c. The 
fourth count was for taking and carrying away the Plaintiff's 
fish, specifying the time, place, kinds, and Value, &c. The 
fifth count was for breaking the Plaintiff's close, at, &c., and 
treading down the Plaintiff's grass and herbage there grow- 
ing, &c. 

rhe Defendant pleaded, I. Not guilty. 2. As to breaking 
and entering the Plaintiff's close in the first £ind fifth counts 
mentioned, the Defendant pleaded, that they were one and the 
same close, and not other or different ; and that before and 
at the said several times when, kc. there was a common and 
public highway into, over, through and along the said close;, in 
which, &c. for ail the citizens of this state to pass and repass; 
wherefore the Defendant, being such citizen, at the said times, 
when, &c. passed over and along the said close, in, by and 
aliing the said highway, then using the same as he lawfully 
might do, which are the same supposed trespasses in the intro- 
ductory part of the first plea mentioned, &c. with a verification, 
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&c. 3. And far farther plea as to the fishing in the Plaintiff's 
close ia the first count mentioned, and catching, taking, and car- 
rying away the fish, &c. ; and as to the fishing in the several 
fishery of the Plaintiff in the second count mentioned, &c. &c. ; 
and as to fishing in the Plaintiff's free fishery in the third 
count mentioned, &c. kc. &.c. ; and, also, as to catching, taking, 
&c. the fish of the Plaintiff in the fourth count mentioned, by 
leave, &c. he said, that the Plaintiff ought not to have or main- 
tain his action thereof against him, because, he said, that the 
fish in the first count, the fish in the second count, the fish in the 
third count, and the fish in the fourth count, mentioned, were 
and are the same fish, and not other or different ; and the fishe- 
ry mentioned in the first, second, and third counts, are one and 
the same fishery, and not other or different ; and the Defendant 
further said, that the said supposed fishery, in which, &c. at the 
several times when, &c. was, and still is, and from time imme- 
morial has been, part and parcel of the said river, called Salmon 
river, and that the said part thereof in which, kc. now is, 
and at the said several times when, &c. was, and from time 
whereof the memory of man is not to the contrary, has been a 
public and common navigable river, in which the waters of the 
sea or lake, called lake Ontario^ during all the time aforesaid, 
has flowed and reflowed ; and that in the said part of the said 
river, called Salmon river, in which, &c., every citizen of the 
state, at the said several times, when, &c., of right had, and, of 
right, ought to have, and still hath, and of right has, the liberty 
and privilege of fishing; wherefore, the Defendant, being a ci- 
tizen of this state, entered into the said fishery, in which, &c. 
so being part of the said navigable river as aforesaid, where the 
waters of the said sea or lake flow, to fish in the said river, 
at, &c., when, &c^ being seasonable times of the year for such 
fishing ; and did the acts complained of, &c., with a verifica- 
tion,' &c. 

The Plaintiff demurred to the second plea, and assigned spe- 
cial causes of demurrer, to wit: 1. That the plea is not an an- 
swer to the breaking and entering the closes of the Plaintiff^ as 
set forth in (he first and last counts ; 2d. That it is attempted, 
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bj the said plea, fo make that an answer to both counts, whick 
is an answer to one count only ; 3d. That it is not an answer to 
the breaking and entering mentioned in either df the counts in 
particular ; and is otherwise defectiye, insufficient, and informal. 
There was, also, aspeciai demurrer to the third plea : Ist. Be- 
cause, that plea is not an acnswer to the trespasses alleged in the 
first, second, third and fourth counts, which were particularly 
referred to in the introductory part of the said plea. 2d. Be- 
cause, the plea attempts to make that an answer to the trespasses 
alleged in all the counts, which is an answer to the trespasses 
set forth in one of the counts only. ^. Because, the said plea 
does not allege that the tides of the sea, or of the lake, called 
lake Ontario^ during all or any part of the time mentioned in the 
said plea, have flowed and reflowed in that part of the said 
river in which, &c. 4. That the plea is double, &c* 
The Defendant joined in demurrer. 

Spencer, Ch. J., delivered the opinion of the Court. 

The case of JSTevins v. Keeler (6 Johns, Rep. 64.) is decisive^ 
that the second and third pleas are informal. They profess to 
answer the whole declaration. The Defendant should have 
justified as to one locus in qao^ and pleaded not guilty to all but 
one close. He had no right to narrow the Plaintiff's declara- 
tion in the manner attempted ; and the Plaintiff could not take 
issue on the allegation that the several closes were one and 
the same, and that the fisheries were one and the same. But 
the real question in the cause is, whether the Defendant has 
set forth, in the third plea, sufficient matter to bar the Plaintiff's 
right of action. He alleges that the locus in quo is part and par- 
cel of Salmon river, and that the part thereof in which, &c., is, 
and always has been, a public and common navigable river, in 
which the waters of lake Ontario have flowed and reflowed, and 
that every citizen of the state has the right of fishing there- 
in ; and therefore, &c. justifying the fishing complained of by 
the Plaintiff. 

We cannot consider this plea as setting up, that the waters of 
Salmon river are not fresh water ; or that the flowing of the 
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Waters of lake Ontario into it, and the reflo wing thereof, are the 
flux and reflux of the tides, or any thing else than occasional and 
rare instances of a swell in the lake, and a setting up of the wa- 
ters into the river, and the subsiding of such swells ; nor can we 
understand the allegation, that it is a public and commoii nan^ 
gable river, in any other sense, than that it is used with boats 
and small crafl. I will not say, that we can judicially notice the 
real state of the facts, but they are indisputably so ; and as the 
Plaintifi* must have judgment on this demurrer, for the formal 
defects of the pleas, it would probably be desirable to both par- 
ties, that the Court should pronounce an opinion on the faqts as 
they are, and as they would prove to be, on a trial. I shall, 
then, assume, that Salmon river is a fresh water river, that there 
is no regular flux and efilux of the tide in it, that it is navigable 
only fur boats aud small craft, and that it has all been granted 
by the state to private individuals. In the case of The People 
V. Piatt and others, (17 Johns, Rep. 195.) we were not called 
upon to decide this precise question, because the river Saranac 
was not navigable for boats of any description, although salmon 
ascended into it, beyond the obstruction occasioned byPlatt'^s dam; 
but we recognised the principles of the common law to be, that 
in the case of a private river, that is, where it is a fresh water 
river, in which the tide does not ebb and flow, and is not, 
therefore, an arm of the sea, he who owns the soil has, prima 
fojde^ the right of fishing ; and if the soil on both sides be owned 
by an individual, he has the sole and exclusive right ; but if 
there be different proprietors on each side, they own, on their 
respective sides, adfilam medium a^uce* We considered, in the 
case referred to, that it was not inconsistent with this right, 
that the river was liable and subject to the public servitude, for 
the passage of boats ; the private rights of the owners of the 
adjacent soil were no otherwise affected, than by the river's 
being subject to public use. The same doctrine was advanced 
by Kent^ Justice, in Palmer v. Mulligan^ (3 Caines^ Rep. 319.) 
without any dissent by the other Judges. The case of Adams y. 
Pecweand another, (2 Connecticut Rep, 481.) has been published 
aince the decision of the case of The People v. PUxtt^ and there 
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18 an entire coincidence of o{Hnion. All the Jadges there held, 
that the owners of land adjoining Connecticut river, above the 
flowing and ebbing of the tide, have an exclasive right of fishing 
opposite to their land, to the middle of the river ; and the pub- 
lic have an easement in the river, as a highway, for passing and 
repassing with every kind of water craflL The decision of that 
case was placed on the same adjudged cases as were relied upou 
in the case of T^e People v. Piatt. 

The Defendant's counsel supposes, that the common law of 
England^ which he seems to admit, if applied to this case, would 
be dedsive against his client, is inapplicable here, as our navi- 
gable rivers are formed on a much larger scale than those in 
England ; and that where the Judges of their Courts, or their ele- 
mentary writers, have said that the right of fishing was a cobi- 
mon and a public right in navigable rivers, in which the tide 
ebbs and flows, they have adopted the ebbing and flowing of 
the tide as evidence of the navigability only of the river ; and 
that, therefore, where the fact of navigability is proved, and 
does exist, in any given case, the river is, and most be, public. 
This I conceive to be » mistaken idea. The common law of 
England considers a river, in which the tide ebbs and flows, an 
ann of the sea^ and as navigable, and devoted to the public use, for 
all purposes, as well for navigation as for Ashing. It, also, con- 
siders other rivers, in which the tide does not ebb and flow, as 
navigable, but not so far belonging to the public as to divest the 
owners of the adjacent banks of their exclusive rights to the 
fisheries therein. The case of Carson v. Blazen^ (2 Binneyh 
Rep. 475.) has been much relied on to sustain the doctrine con. 
tended for by the Defendant's counsel. In that case, only two 
of the Judges gave opinions as to the common law right of the 
proprietor of the bank or margin of the Susquehannah^ to the 
exclusive enjoyment of the fishery opposite to his shore ; and 
it will be seen that they admit the common law of England 
to be in favour of the right claimed ; but they supposed, that 
the people of Pennsylvania had not adopted that part of the 
Einglish common law, as it was not deemed proper in that country. 
They placed great stress, too, on several acts of the Assembly, 
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declaring that rirer to be a highway, and regulating the fish- 
eries, which the J held to be incompatible with the common 
law right. They rejected, as inapplicable to them, the common 
law principle, that the flax and reflux of the tide ascertained the 
character of the river. Now, I do not feel myself authorized 
to reject the principles of the English common law, by saying 
they are not suited to our condition, when I can find no trace of 
any judicial decision to that eflect, nor any legislative, declara- 
tion or provision, leading to such a conclusion. Indeed, I concur 
in the opinion expressed by the late and present Chief Justice 
of Connecticut^ in the case cited, that a more perfect system of 
regulations on this subject could not be devised : it secures 
common rights, as far as the pubHc interest requires, and fur- 
nishes a proper line of demarcation between them and private 
rights ; that is, by considering rivers navigable as far as the sea 
flows and reflows, and the right of fishing as common to all ; and 
rivers not, in that sense, navigable above the flow and reflow 
of the sea, in which the adjoining proprietors have the exclu- 
sive right : and I concur in the doctrine, that all rivers, in fact, 
navigable, whether above the flow of the tide, or whether in 
its whole extent unafiected by the tides, in reference to the use 
of them, as public, and subservient to public accommodation, 
and liable to governmental regulation. I agree, also, with 
Chief Justice Hosmer^ in the position, that the doctrine of the 
common law promotes the grand ends of civil society, by pursu- 
ing that wise and orderly maxim, of assigning to every thing 
capable of ownership, a legal and determinate owner. Lord 
Mansfield's opinion, in Carter and another v. Mwrcott and ano- 
ther, (4 Burr. 2162.) has been misconceived ; the Defendant's 
counsel supposed it to be favourable to the pretensions set up 
by the Defendant, but it is directly otherwise. He says, " in 
navigable rivers, the proprietors of the land on each side have it 
not ; the fishery is common ; it is, prima fade^ in the king, and 
is public." The case under consideration was that of a naviga- 
ble river, which was an arm of the sea ; and his lordship spoke 
of navigable rivers in the common law sense of the term, or of 
such as were arms of the sea. 
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The DefeDdant's counsel laid some stress on the acts of the 
legislature, (2 R, L, 544. and the act, sess. 37. ch. 214.)reg^ulat- 
ing fishing, and the. taking of salmon, in Salmon river. These 
acts prove nothing ; for the legislature have, confessedly, the 
right of regulating the taking of fish in private rivers ; and do, 
every year, pass laws for that purpose, as to rivers not naviga- 
ble in any sense, and which are, unquestionably, private pro- 
perty. 

There must be judgment for the Plaintiff, with leave to the 
Defendant to plead cU navoj on payment of costs. 

Judgment accordingly. 



1 Binney's Rep. 463. 
HUGHES V. HEISER. 

In Error. 

WRIT of error to the common pleas of Berks county. Heiser^ 
the Plaintiff below, brought his action against Hughes to recover 
damages for obstructing the navigation of the Big Schuylkill. 
The declaration set forth, that by an act of assembly, passed 
March 1, 1800, Big Schuylkill^ from the month of JVorwegian 
creek to where the Catawissey road crosses it, was made a 
public highway for the passage of boats and rafls; with a 
proviso^ that the act should not be understood to prevent any 
person, possessing lands on the river, who before the act had 
authority to erect a dam, from erecting such dam or dams as he 
might think proper ; provided that such dam were constructed 
and kept in repair with a proper slope and lock, that the navi- 
gation should not be injured, nor the fish prevented from passing. 
It then stated that Hughes on the 1st JSToroember 1800, made a 
dam of the height of eight feet across the Big Schuylkill within 
the limits above inentioned, without a proper slope or lock, so 
that it injured the navigation, and prevented the passing of fish ; 



aad fhftt he kept up and maiDtained the dam from that time 
tttitil the impetration of the writ. It then proceeded as foUowi f 
^^ And whereas the aforesaid Ulrich HeUer^ after the passing o: 
the act of the legislature aforesaid, and after the dam aforesaid 
was erected as aforesaid hj the said Hugh Hughes^ to wit on the 
1st day of July 1801 at the county aforesaid, had proyided for 
liimself a large quantity of pine hoards, to wit 50,000 feet, and 
a large quantity of timher of Tarious kinds, and had the Same 
pine boards and timber made into three rafts, in the aforesaid 
Big Schuylkill in the county aforesaid, above the dam so as afore- 
said erected by the said Hugh Hughes^ and the said Vltich Heiset 
did then and there intend to navigate the rafts aforesaid down 
the Big Schuylkill below the mouth of ATorwegian creek afore- 
said ; and the said Ulrich Heistr further saith that on the first 
day of July aforesaid at the county aforesaid, the water of the 
said Big Schuylkill then being unusually high, he the said Ulrich 
Heiser did navigate the rafts aforesaid containing the hoards and 
Umber aforesaid^ dovm the river SchuylkUl to the dam so as afore- 
said erected kept up and maintained contrary to the act afore- 
said by the said Hugh Hughes, which rafts were then and there 
of a proper and convenient form for the navigation of the said 
river ; and the said Ulrich Heiser does aver that the aforesaid 
dam, so as aforesaid by the said Hugh Hughes erected, was by 
him the said Hugh Hughes kept up and maintained on the day 
aforesaid at the county aforesaid, without a proper slope or 
elopes, lock or locks, and contrary to the act aforesaid ; so that 
as well rafts as boats were hindered and entirely prevented from 
passing down the said Big Sehuylkill And he the said UHeh 
Heiser says, thcU he was then and there, by the dam aforesaid, erected 
und kept up by the said Hugh Hughes, prevented from passing down 
the said Big Schuylkill with his rafts aforesaid, to the damage of 
the said Ulrich Heiser two hundred dollars, &c.'' 

The jury found for &e PIsdntiff forty pounds damages. 

The opinion of the court was delivered by 
13 
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TiLGHHAH C. J. This cause comes before the court oq a 
writ of error to the commoD pleas of Berks county. It is an 
action on the case for damages occasioned to Heiser the Plaintiff 
below, who is Defendant in error, by the Defendant's obstruct- 
ing the navigation of the Big Schuylkill, which was made a 
public highway by act of assembly. 

The Plaintiff in error contends that the declaration contains 
BO cause of action, because it shews no special damage sustained 
by the Plaintiff below. 

The general principle has been always agreed, that for an 
obstruction to a highway, which is a common nuisance, an action 
cannot be supported, but by a person who has suffered some 
special damage. But in the application of this rule to the dif- 
ferent cases which have arisen, there have been decisions which 
are not to be reconciled. In Hart v. Basset (33 Car, 2.) Sir 
T. Jones 156, an action was supported by a person entitled to 
receive tithes, who in consequence of an obstruction in the 
highway, was forced to carry his tithes by a circuitous route. 
The declaration alleged that he was forced to carry them by a 
longer and more difficult way, and no other damage was shewn. 
In Paine v, Partrich (3 fVm, ^ Mary) Carth, 194, the court are 
made to say, that if by a common nuisance a man is delayed in 
his journey, by reason whereof he is damnified, and some impor- 
tant affair neglected, an action does not lie, because to support 
an action the damage must be directy and not consequential; 
as for instance, the loss of his horse, or some corporeal hurt. 
Such seems to have been the opinion of C. J. Holt in Iveson v. 
Moor, (10 fVm, 3.) Carth, 451, where the Plaintiff alleged that 
he had a great quantity of coals (he being possessed of a col- 
liery and coal mine) which he was prevented from carrying in 
his carts and carriages, by reason of an obstruction in the high- 
way raised by the Defendant. One of thie other justices of the 
king's bench agreed with Holt ; but the two others were against 
him. In consequence of this difference of opinion, the case was 
laid before all the judges on a consultation in the exchequer 
chamber, and they were of opinion the action lay. Willes Rep. 
74. note a. In Chichester v. Lethhridge (11 Geo. 2.) Willes, 71. 
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the Plaintiff averred that at divers times between two certain 
days, he was travelling in his coach in a certain highway, but 
the Defendant obstructed the said way by bars, posts, trenches, 
&c. and in his proper person withstood the Plaintiff from remov- 
ing and abating the obstruction, so that the Plaintiff th^n and 
hitherto could not and cannot have or use the said way as he ought^ 
to his damage forty pounds. The court were of opinion, that 
particular damages were assigned sufficient to support the action, 
and cited Hart v. Basset in support of their opinion. They 
said, this case was stronger than Hart v. Basset in two particu- 
lars, one of which was ^^ that it was expressly laid that the 
Plaintiff was attempting to travel the road, but could not by 
reason of the obstructions.^' This case of Chichester v. Lethbridge 
appears to be the last adjudged in England on the subject, prior 
to our revolution. Since the revolution, the case of Hubert v. 
Groroes (shortly reported in 1 Esp, 148.) has been adjudged in 
express contradiction to Hart v. Basset. This case of Hubert v. 
Groves^ is no authority here, and no further to be regarded than 
its intrinsic merit demands. There is no occasion, however, to 
decide to which of these cases the court inclines, because they 
think the case before them stronger than either. The Plaintiff 
has averred that he had procured a large quantity of boards and 
timber, and made them into rafts to bring down the river ; that 
he seized the opportunity of a flood, and did come down as far 
as the obstruction, and was there stopped by the obstruction. 
It is^certain that he must. have suffered special damage, and the 
jury have found so ; and if he has, it is Immaterial whether it 
was immediate or consequential. 

The court are of opinion, therefore, that the judgment in the 
court below was rightly given for the Plaintiff, and must be 
affirmed. 

Judgment affirmed. 
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3 Harris & M^Hektry, 441. 

HUGHES V. MUNG. 

THIS was an action on the case for diverting an ancient 
watercourse^ 

Bj the bill of exceptions taken at the trial it appears, the 
Plaintiffs niade title to the land in the declaration mentioned, 
called Penny Pack Pond^ ander a patent granted to Peter Renck 
in March^ 1 753, and by him conveyed by deed of bai^ain and 
sale, duly executed and recorded, bearing date on the 13th 
iN'ovemher^ 1781. And to support their action the Plaintifis 
offered evidence to prove that the water, for the diversion of 
which this action is brought, formerly run through the land 
above mentioned. That about 27 or 28 years ago, George 
Nicholas Mung^ the father of the Defendant, diverted the said 
stream of water from its ancient course, as located by the Plain- 
tiffs upon the plats returned in the cause, and turned it into the 
course in which it now runs, as located upon the said plats. 

The Plaintiff also offered evidence to prove that the said 
stream of water has, ever since the said diversion by George 
Nicholas Mung^ run where it now runs as located on the plats 
returned, and still runs there ; that the land through which the 
said stream now runs, is held and claimed by the Defendant, 
Jacob Mung^ and has been so held and claimed by him ever 
since the 1st of January^ 1792. That the Defendant ever since 
that time has continued, and still does continue, to use the said 
stream of water in the channel in which it now runs, by water- 
ing his stock therein, by enclosing it within his fences, and by 
throwing the water thereout occasionally upon his meadow. 

The Defendant's counsel prayed the opinion of the court, 
that this evidence was not sufficient in law to enable the Plain- 
tiffs to sustain their action. 

Mason, for the Plaintiffs, cited 1 Com. Dig. 215. Esp. 637. to 
show that the action would lie against any person owning the 
property who continues the nuisance. 
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Skaaff^ for the DefendaDt, cited Cro. Elix. 402, 403. to show 
that the action does not lie against the assignee where the 
entire injary was done by the original proprietor. 

The Court (Chase, J. and Duvall, J.) were of opinion, and so 
directed the jury, that an action will lie for the diversion of 
the watercourse against the person who diverted it, and against 
any person who keeps up the obstruction which changed the 
watercourse ; hut no adventitious accidental advantages, derived 
from the use of the water running in its present course, will 
amount to a continuance of the nuisance, without som^ act done 
by the Defendant to keep up the obstructions occ^ioning the 
diverting of the course of the stream, and that the present action 
cannot* be supported, without showing those acts were done 
nnce the title of the Piainti£& accrued to the lands called Fenwf 
Pack Pond. 

To this opinion the Plaintiffs excepted, and appealed to the 
court of appeals. 

m. 

The court of appeals, at June term, 1797, affirmed the judg* 
meut. 



2 Con. Rep. 584. 

INORAHAM V. HUTCHINSON. 

THIS was an action on the case, wherein the Plaintiff 
declared, that he is now, and for many years has been, the 
owner of a certain grist-mill, and saw-mill, on Bktckledge river, 
in the town of MarUnMrough, of great value ; that for many 
years past, this stream has used to flow through a watercourse 
near his said mills, whereby he has been enabled to work them, 
without interruption or molestation, to the great benefit of the 
public, and to his own profit and advantage ; that he has, and 
for many years past has had, the right to use and improve the 
waters of said stream, in this manner, and for this purpose ; yet, 
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that the Defendant, on the 1st day o^June^ 1812, erected a dam 
across said stream, above the land and mills of the Plsdatiff, and 
then, and ever since, thereby hath obstructed and impeded the 
course of said stream, and hath prevented the water from com- 
ing to the Plaintiff's mills, whereby the Plaintiff hath been 
deprived of his rights as aforesaid, and obstructed in the enjoy- 
ment of said stream of water. 

Another count stated, that the Plaintiff, on the Ist day of 
June 1812, and long before, was, and ever since has been, law- 
folly possessed of a certain grist-mill, and saw-mill, and their 
appurtenances, on BUickledge river, in Marlborough, and of 
right, had, for more than thirty years, the use and benefit of 
said stream, for the purpose of working said mills ; yet the 
Defendant, well knowing the same, on said 1st day of June, and 
on divers other days since, wrongfully and injuriously obstructed 
the waters of said stream, and prevented and hindered them 
from running and flowing in their ancient course, to the said 
mills of the Plaintiff, and from supplying the same with water, 
for the working thereof, in so ample and beneficial a manner, as 
during all the time aforesaid it would and ought to have done, 
whereby the Plaintiff hath lost much of the use, profit and 
advantage of his said mills. 

On the trial at Hartford, September term, 1818, before Swifi, 
Ch. J. and Brainard and Chapman, Js. the Plaintiff claimed, 
that he had proved the facts stated in his declaration. The 
Defendant insisted, that he was not liable, because the dam 
alleged to have been erected by him, was above the Plaintiff's 
mills. But the court charged the jury, that when a man had 
made a dam across a stream, and had erected a mill, and used 
and occupied the same for more than fifteen years, he thereby 
acquired a right to the use of the water ; and that no man had 
a right to erect a dam across the same stream, above such mill, 
so as to obstruct or divert the water from its natural course, in 
such manner as to injure the mill below. The jury found a 
▼erdict for the Plaintiff; the Defendant moved for a new trial, 
on the ground of a misdirection ; and the court reserved the 
motion. 
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Swift, Ch. J. By the common law, every person owning 
lands on the banks of rivers, has a right to the use of the water 
in its natural stream, without diminution or alteration ; that is, 
he has a right that it should flow, vbi currere solebat ; and if any 
person on the river above him, interrupts, or diverts, the 
course of the water, to his prejudice, action will lie. This will 
give to every one all the advantage he can derive from the 
water, which does not injure the proprietor of lands on the 
river below him. But a special right, different from the gene- 
ral one, may be acquired by an adjoining proprietor, by grant, 
or by such length of time as will furnish presumptive evidence 
of a grant. In England^ it has been decided, that twenty years 
exclusive enjoyment of water in a particular manner, affords a 
conclusive presumption of a right in the party enjoying it, 
derived from some individual having the power to make it, or 
from the legislature ; and in this state, fifteen years exclusive 
enjoyment will furnish the same evidence. Such exclusive 
right, however, must be measured and limited by the extent of 
its enjoyment, and the occupier can no more enlarge it than he 
can assume a new right. These principles are fully settled in 
the case of Brown v. Best^ 1 WiU, 174. and Bealey v. Shaw^ 6 
East<f 208. A different doctrine has been holden in this state. 
Perkins v. Dcyw^ 1 Root 535. 537. It has been decided, that the 
proprietors on the stream above might take any advantage of 
the water, provided they did not deprive the proprietor below 
of the necessary use for his kitchen and cattle. In the case of 
Howard v. Mason^ 1 Root 537. it was decided, that a man may 
divert a stream of water to manure and enrich his meadow, to 
the prejudice of a mill that had been erected on the stream 
below, more than twenty years. This is reversing the common 
law ; and not only gives to the upper proprietors on rivers, the 
advantages to which the lower are entitled, but denies that even 
seventy years exclusive enjoyment of water in a particular 
manner, will confer an absolute right. This last doctrine was 
over-ruled by the case of Sherwood v. Burr ^ al. 4 Day 244. 
The Plaintiff had erected a mill more than forty years ago, 
which had ever since been in constant use. The Defendants 
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hdd erected a mill below, on the same stream, more than eigfhty 
years ago, but within ten years had raised their dam so as to 
flow the water back on the wheel of the Plaintiff^s mill, and 
preyent its being used. It was decided, that the Plainti£F, by 
his exclusive enjoyment, for more than fifteen years, had 
obtained an absolute right to the use of the stream for his mill ; 
and that the Defendants had no right to raise their dam to his 
prejudice. This decision will clearly warrant the principle 
laid down at the circuit, in this case, that when a man has 
erected a mill and dam on a river, and has occupied it, without 
interruption, for more than fifteen years, he acquires an exclu- 
sive right, and no one may erect a dam on the same river, above 
or below such mill, in such manner as to divert or obstruct the 
water, to the injury of such mill. 

It is, however, contended, by the counsel for the Defendant, 
that to gain such exclusive right by possession, it must be 
adverse to the claim of the person to be affected by it, so that 
he could maintain a suit ; otherwise, there is no acquiescence ; 
and that, in this case, there was no such adverse possession. 
But the rule is laid down without such qualification : the exclu- 
sive enjoyment alone is sufficient to create the right. In the 
case of Sherwood v. Burr ^ al the Defendants could never 
have maintained an action ; for the dam of the Plaintiff was no^ 
injury to them : yet the court held the possession to be sufficient 
to gain an absolute right. 

In this opinion, Trumbull, Edmond, Smith, Brainaro, Hosher 
and Chapmait, Js. concurred ; the two latter, solely on the autho- 
rity of Sherwood r. Burr 4* fl/. 

Gould, J. As at present advised, I think, that the jury were 
misdirected, and that there ought to be a new trial. If there 
were other members of the court entertaining doubts upon the 
question, I should be desirous of further time for deliberation ; 
but as the opinions of my brethren are settled, I should not wish 
to delay the decision, for the mere purpose of maturing my 
own. 
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As easements, and incorporeal interests, are not witbin the 
statute of limitations ; courts of justice have virtually extended 
the benefit of tbat statute, to tbose who have been long in the 
exercise, or enjoyment, of such rights, or interests, by the appli- 
cation of the doctrine of presumption : a doctrine, founded in 
sound policy, and of great practical convenience. And though 
the principle of quieting long possession lies at the foundation of 
this doctrine ; it must, still, have some limit, and be governed 
by some definite principle. It has, therefore, been framed, and 
wisely framed, in strict analogy to the statute of limitations, or, 
as is sometimes expressed, in imitation of that statute. And 
according to my present view of the subject, a presumption from 
lapse of time, cannot, on principle, be conclusive upon incor- 
poreal rights, except in circumstances, in which the statute 
would bar the possessory title to corporeal hereditaments. But 
the statute never operates, as a bar to a right, once existing, 
except where one is wrongfully ousted of his possession, and 
voluntarily acquiesces in the wrong, for twenty years, under the 
English statute, or fifteen, under ours. In other words, there 
must have been a usurpation of right, by one party, to the 
injury of the other, and for which the latter might have main- 
tained an action, before the expiration of the term, prescribed 
in the statute ; or the original right is not barred. Hence, 
though the ouster of a particular tenant, for twenty years, or 
more, is a bar to his right of entry ; it is not so to him in 
remainder, or reversion ; since the wrong was one, of which he 
could not complain, during the continuance of the particular 
estate. And in the case of Bradbury v. Orinsell, (Mich. 41 Geo^ 
3. K. B,) the same distinction was applied to the case of an 
easement^ even after an uninterrupted enjoyment of it for fifty- 
two years, upon lands in the possession of particular tenants. 
2 Wms, Saund, 175. d, notis. The reversioner, in that case, 
was holden not to be affected by this great length of enjoyment| 
because he had not acquiesced in any violation of his own rights* 
When, on the contrary, the enjoyment of an easement, or of 
any incorporeal thing, must, if unaccompanied with title, have 
been an infraction of another^s right ; the voluntary acquiescence 

14 
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(^ the latter, for fifteen jears, faralsfaefl presamptiire evideiice 
i^ a grant, or agreement, legalizing soch enjoyment For it » 
a fiiir presumption, that no one would voluntarily, and gratui- 
tously submit, for such a period of time, to a continued tres- 
pass, or other infraction of his legal rights. In such cases, 
therefore, there is a reasonable foundation &r the presamption 
of a grant. Upbn this principle it is, that one may, by length 
of adverse user, acquire a right of way, over the land of another, 
to divert a natural stream from it, or to overflow it 

But where such enjoyment, by one party, has occasioned no 
mjury^ or inconvenience, of which the other could have comr 
plained, there ia no such acquiescence, by the latter, as to raise 
any presumption whatever ; no acquiescence, in a sense, which 
implies suhmueion to a violation of his own rights: and hu| 
silence, or inaction, cannot, therefore, upon any principle, I think, 
be construed into a presumption of his having granted away, or 
abandoned, any of them. 

The doctrine laid down by the Chief Justice of this Court, in 
Chalher v; Dickinson, 1 Conn. Rep. 38 S., and in which all the 
Judges, who gave opinions in that case, concurred, is, as I under- 
stand it, strictly conformable to these principles. It is said, in 
that opinion, " easements may be acquired by uninterrupted 
possession for fifteen years ; such as rights of way, &c. But ia 
every case of this description, the use and possession, in the 
first instance, are a usufptUion of the rights of some other per- 
son ; and an action would always lie, till the fifteen years were 
elapsedJ*^ This language expresses, very exactly, my present 
view of the subject 

If I could regardithe determination in Sherwood v. Burr^ as 
in point, for the Plaintifi' ; 1 might feel myself bound by that 
decision : but I cannot so consider it In point of precedent, 
that case dotes not, in my judgment, compare with the present; 
and the reasoning of the Chief Justice, in delivering the opinion 
of the Court, was, substantially, conformable to the principles I 
have just advanced. My reason for considering the cases unlike, 
in point of precedent, is, that the former did not, according to 
my view of it, depend at all upon length of enjoyment, nor, o^ 
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course, upon the doctrine of presumption. The PJalnttff, in 
that case, having had, confessedly, an original and natural righ^ 
to use the stream, as he had done, the casting hAck of the 
Ttrater upon his wheel, was an injury, for which he might have 
recovered, if his mill had then stood hut a year, or a day. 
And the opinion of the Codtt recbgniafies the ilecessity, (in order 
to found a presumption from feng^h of enjoyment) of a posses- 
sion *^ adverse and exclusive,^^ in analogy to the statute of limi- 
tation ; and this analogy requires, as I hare remarked already, 
that the Defendants should have voluntarily acquiesced in a 
violation of their rights. 

Now, in the present case, the parties, or those under whom! 
they respectively claim, had, originally, a natural and equal 
right to the use of the stream in question. If the Defendant ha^ 
dvoerted the stream from the Plaintiff's land ; or if the Plaintiff 
had, hy ohstructions, cakt it hack, and overflowed the land of 
the Defendant; and the injury had heen acquiesced in, for 
fifteen years, on either side ; a grant might now he presumed, 
in favour of one, or the other, of the parties. And the same 
thing lilight he said of any wrongs in general, of the same con- 
tinuance, on one side, submitted to, on the other. But no such 
case 9s this is before us. The use, which the Plaintiff has 
made of the stream, has been neither a legal injury, nor an 
inconvenience of any kind, to the Defendant. It was nothing, 
of which the Defendant had any right to complain. He has, 
therefore, acquiesced in no usurpation of his rights ; and has 
been guilty of no neglect^ in not asserting them sooner. For It 
would seem extraordinary, to charge a man with neglect, for 
omitting to seek redress, v^here there is no Wrong ; or for not 
complaining, where there is no ground of complaint And the 
only principle, upon which the Defendant can be supposed to 
have forfeited his natural right to use the stream in question, as 
be now does, must be, that he did not build his mill, within the 
fifteen years, whether it would, then, have been of any us6 to 
him, or not — and whether he was in a condition to build it, or 
not. 
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And what, on the other hand, is the injury of which the 
Plaintiff complains ? It is not, that the stream has heen diverted 
from his mill. If this had heen done, he would, undoubtedly, 
have a right of action, whether his mill had stood fifteen years, 
or but one year. But the water is still transmitted to himyiiL 
its natural channel ; and the only wrong complained of is, that 
part of it is interrupted in its course, and delayed in arriving at 
his wheel. This brings the case directly within that of Palmer 
y. Mertigon^ 3 Caines^ 307. ; a case, in which it was expressly 
decided, (by a divided opinion, it is true,) that under circum- 
stances, precisely like the present, such a temporary interruption 
of a stream, there being no diversion of it from the Plaintiff's 
mill, was not a ground of action. The case of Weston v. Alden^ 
8 Mass. Rep. 136. was determined by the Supreme Court of 
Massachuutts^ upon the same principle. In that case, which 
was an action for diverting an ancient watercourse from the 
Plaintiff's meadow, the Defendant, who owned land above, upon 
the stream, had let the water out of its banks, into sluices, to 
irrigate his own land, but returned it into its natural bed, before 
it reached the Plaintiff's meadow ; so that it still passed the 
Plaintiff's meadow, but in a quantity greatly diminished, by 
absorption upon the land of the Defendant, and evaporation : 
in consequence of which, the meadow of the Plaintiff was greatly 
damaged. But though the Plaintiff, and those, under whom he 
claimed, had before, from time immemorial, had. the benefit of 
the undiminished stream, to fertilize the meadow Id questioo ; 
the court held this interruption and diminution of the stream, to 
be damnum absque injuria. 

Of the English cases, none, which have been cited for the 
Plaintiff, are in point ; and from the short examination, I have 
been able to give them, my. hrst impressions are, by no means, 
weakened. The case of Bealey v. Shaw is wholly irrelevant to 
the pfesent question. The Plaintiff's right was not founded 
upon presumption^ from length of time. Indeed, at the time of 
the injury complained of, he had used the water but twelve 
years : and his right of action would have been complete, if he 
had used it, but one year, or one hour. For the gravamen was 
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the dvoeraion of the water of a riyer, to the damage of the 
Plaintiff^s mills helow ; and this was, coafessedly, a violation of 
his natural right to the use of the stream, unless a right so to 
divert it, could be presumed, from the fact, that the Defendants, 
and those under whom they claimed, had, for upwards of seventy 
years, diverted a amaUer portion of the water. And the only 
point decided, upon the question of presumption, was, that a 
right, in the Defendants, to divert the whole stream, could not 
be presumed from their having, for any length of time, diverted 
a part of it. It is true, that the right of the ^Defendants to 
divert that pari of the water, which had been so long diverted, 
was admitted, on both sides, at the bar, as well as by the court ; 
and upon the principle, for which I have contended, the right 
was, so far, undeniable. For no part of the water diverted, 
ever returned to its natural channel, till after it passed the 
Plaintiff's mills. The original diversion was, therefore, a 
plain act of usurpation^ of which those who then owned the 
Plaintiff's land, might have complained, but in which they, and 
those claiming under them, had acquiesced^ till it was too late to 
complain. Great stress has been laid, however, upon an obser- 
vation of Lord Ellenboroughj in the last case, that ^^ twenty 
years' exclusive enjoyment of the water, in any particular man- 
ner^ affords a conclusive presumption of right, in the party so 
enjoying it.'' But is it to be taken for granted, that this obser- 
vation was meant to include an enjoyment, commencing, and 
continued, rightfully ? It was probably made with reference to 
the case then under consideration, or to that which had been 
stated, by way of supposition, in the observation immediately 
preceding : a case, which supposes the enjoyment to commence 
in usurpatimx. In the case of Bealey v. Shaw^ then, there is 
nothing, I trust, that can aid the Plaintiff's claim. 

In Holcroft v. Hee/, 1 Bos. ^ PulL 400. it was decided, merely, 
that the grantee of a market, by acquiescing^ for twenty years 
and upwards, in a disturbance of his franchise, loses bis right to 
recover for the injury. The use of the Defendant's market, in 
that case, commenced in wrong, and the Plaintiff submitted to it 
for twenty-three years. The case is, therefore, foreign to .the 
present question. 
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'The Nisi Priiu caS6 of Balston v. Bengtedj 1 Camph, 465. was 

0ti6, in wbich the Defeodant had cut off, upoti hh ownlabd, and 

thus diverted, the sabtdrraBean flow of a natural springy of water, 

which issued abote grooud upon the Plaintiff's land, to the 

damage of his bath, reservoir, and miYI, the former of #hich 

had 9tood upwards of twenty years. Now, the use which the 

Plaintiff had made of the water, for this period, had not, i 

admit, affected any right of the Defendant. And stilly the i^le 

of pf^sumption, arising from the Plaintiff ^s length of possession, 

Was applied, in deciding the case. Bat I am unable to perceive, 

why the Plaintiff ^s right to recover would not haTC been the 

same, if his works had been eredted less than twenty years, or 

had not been erected at all. For his natural right to the use of 

the spring was as absolute, I conceive, as if the water bad 

flowed, in a rivulet upon the surface, through the Defendant'e 

land, and his own ; in which case, the diversion of the watet 

would have been an infraction of his natural right, though the 

diversion had commenced immediately after his^ title to the land^ 

accrued. This case, therefore, is not a precedent for the* 

present. 

In the single instance of obstructing what are called ancient 
lights^ I acknowle(i^e my inability to account for the adjudged 
cases, by the distinction, which I have been endeavouring to 
Bsaintain. Whether the English rule, in this class of cases, has 
ever been recognized, or brought under judicial consideration, 
in this country, I have been unable to learn. And I am by no 
means certain, that I fully understand the nature of those cases, 
to which the rule has been applied, in the English courts. If, 
by lights, which are protected against obstruction, by twenty 
years enjoyment, be meant such as project over the land of the 
adjoining proprietor ; the cases would fall directly within what 
I consider the true principles of the rule of presumption. For 
such a projection would be an invasion of the adjoining owner's 
rights : Ci^us est solufn^ ejus est usque ad calum. And I confess, 
I have sometimes suspected, that the cases, to which the rule is 
meant to apply, were of this kind : since I find 'in them, in 
repeated instances, the expressions, ^^the windows 'were put 



Ml^^ at SQ^ a time'***'^ the lights were put ovl and epjeyed,'' 
&G. 2 HW. .Satind. 275. b. notit, 1 1 £a«^ 372. lo J^aiiul n 
Northy 1 1 iC€»<, S72. the windows in question ar^ called ^^ th^ 
€ncroa4;Aing lights ;^' apd the adjoining tenant is r^presf i^tqd, in 
the argumept, as having been guilty of ^^ lackef^ or acqqiescepcet 
in that^ which was a prejudice to the inheritance^V Id. 373* 
And in the case of Dougal t. Wilson^ the second action of tbfl 
kind, I belieye, of which we have any knowledge, Wilmet^ Ck% 
J. speaks of the possession of windows, for a great length of 
time, as ^^ amounting to a grant of the liberty" (not of hpldiog 
them free from obstruction, but) ^^ of making tbemt'^ or^ ta 
^ evidence of an agreement to make them." Now, the language 
used, in these instances, is to me* hardly iutelUgiblo, ei^^ept 
upon the supposition, that the lights in question were, originally) 
encroachments. 

But adniitting this supposition to he, as it ^ery probably may 
he, entirely groundless*--! still cannot, for several reasons, 
regard this class of cases ar governing the present. In the 6nt 
place, Supposing the lights, protected by the rule, not to have 
encroached upon the adjoining proprietor-^-rnothing can he moi^ 
unsatisfactory to my mind, than the reason^ originally aiolgi^ed 
for the rule, viz. that as twenty years possession would glvQ 
title in ejectment to a house ; the owner ought not, aAer that 
length of possession, to be disturbed in the lights, belonging to it 
But if, as I am now supposing, (and as must be assumed, to make 
out the necessary analogy, to the present case,) the hofij99 and 
lights were both, at first, excUmvely upon, or over, the land of 
the owner of the kottse ; the same reason would protect the 
lights against obstruction, from the moment they were made : 
for he wobld certainly be entitled to the undisturbed occupation 
of the house, from the moment of its erection. Again : upon 
the present supposition, the rule, in the case of lights, is, I 
think, unquestionably anomalous ; and tiierefore, not to be ex- 
tended by analogy. Besides : to what extent does this privilege, 
or protection, go, where it actually exists ? Does the adjoining 
proprietor lose all right to erect a ^nildipg upon his own lapid, 
whenever it would, in the least degree, dminish the light of a 
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privileged window ? Is he precluded from building at the distance 
of three rods, or one rod, or even at a less distance, from Iiis 
neighbour's windows ? i am not aware, that the rule was ever 
claimed to extend so far. It goes no further, as I understand it, 
than to protect windows, which have been long used, from being 
obstructed^ or, as it is often expressed, in the books, ^^ stopped 
up.'' To apply these cases, then, by analogy, to the present 
question, it would be necessary, that the Defendant in this action 
should have diverted the stream, or, in some way, have deprhed 
the Plaintiff^ of the tue of it. Whereas the complaint, here, is 
only of a temporary interruption of part of the stream, the 
whole of which eventually passes by the Plaintiff's mill : an 
interruption, exactly similar to that in Palmer v. Mertigon, and 
much less than that in Weston v. Jtlden ; in both which cases, it 
was resolved, that the damage sustained was no legal injury. 

One further consideration, which, though certainly not con- 
clusive in any case, is, at least, entitled to attention, has some 
influence on my mind. The same state of facts, upon which 
we are now to decide, must, in all probability, have occurred, 
in very numerous instances, long before this time, both in 
England^ and in this country. But it does not appear, that an 
action has ever been sustained, in such a case. 

Upon the whole, I find myself, at present, constrained to 
think, that the Plaintiff has no cause of action. 

Peters, J. gave no opinion, having been formerly of counsel 
in the cause. 

New trial not to be granted* 



1 Esp. Rep. 679. 

JEBB V. POVET. 

TRESPASS for breaking and entering the Plaintiff's close, 
called the Diich^ in the parish of Egfiam^ in the county o£ Surry ; 
and breaking down and subverting the soil, &c. 



JThe Defendant pleaded, ^^ That she was poiseasdA ef an 
ancient messuage ; and that, from time irbsreof tiie memory of 
man was not to the contrary, a certain stream or watercoorM 
did run and fiow, and bad been accustomed to flo#, frdi» a 
certain close in the parish of Eghmn^ in the oceopation of one 
A, Mackison^ near to the Plaintiff ^s eiese, and to tiie extremity 
of the locus in quo^ towards tbe sooth, and alottg the seid place 
called tbe Ditch^ and adjoining to* the Defendant'* messnaf e ; 
and prescribed for a right to have the use and benefit of part of 
the said water, for tbe use of her said messus^e, and the occ^ 
pation thereof; and then, because the said Plaintiff diverted tbe 
course of the said watercourse, and obstructe4l it hi ^e sai4 
close called the Ditek^ so that s^he could not have the benefit of 
the said watercourse, nor remove tbe obstruction witb6«it enter- 
ing the said close, justified tbe supposed trespass,^' &c. 

The Plaintiff traversed the course of the watercourse^ es 
stated in the Defendant's plea, and issue was joined on tbe 
traverse. 

The case, as it appeared in evidence, was, That there were 
several cottages adjoining to tbe Defendant's cottage; to enc& of 
which belonged a well, or dipping-place, which were aopplied 
with water, for the use of their houses, from the stream in 
question. 

Tbe Defendant contended, that the water bad l)een used to 
flow for the supply of those several wells from time immenM>» 
rial. And the Plaintiff, on the other band, insisted, that tbe 
usual and natural course of the water was down f be diteb (the 
loctis in quo ;) and that the owner of the soil of which he was 
seised, had only suffered and permitted tbe water to flow by the 
end of the ditch to the bouses of the several cottagenk 

To prove that the ancient and immemorial course of the 
water was as stated in tbe plea, the Defendant called one of tbe 
occupiers of those cottages. 

He was asked, on his voire dir^^ If be did not consider him- 
self as entitled to tbe benefit of this stream of water, in the 
same way as it was claimed by Mrs. Povey tbe Defendant ? 
He answered In the affirmative. 

15 
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The Plaintiff 's counsel then objected to his competence; as 
he came to support a right to a watercourse, by which (if the 
Defendant succeeded) he would be benefited. They insisted it 
was like the case of commoners, where, if the question to be 
tried is a general right of common, a commoner is not a compe* 
tent witness ; though it is otherwise where common is claimed 
by prescription, in right of a particular estate. They said, that, 
in the present case, the witness came to support a claim of a 
general right to this watercourse in which he was interested, 
and not merely to establish the Defendant's case, but the course 
of the stream itself, that in fact being the issue ; and the verdict 
In this case would be the evidence to establish it. 

It was answered, by the Defendant's counsel, that the verdict 
liere could not benefit the witness ; it was res inter alios acta. 
The question was, whether the Defendant was entitled to that 
right by prescription ? The house of the witness lay below that 
of the Defendant. It did not follow, that because the Defendant 
had a right to the water, that the witness had it also. 

BiriiLSR, J. It is certain, that if the record in this case can 
be given in evidence, in an action brought by the witness, to 
try the same right to this watercourse, the witness is incom* 
petent. I am of opinion that it can. The issue in this case is 
not on the right of the Defendant, claimed as belonging to the 
messuage occupied by her ; it is on the course of this stream, 
according to a particular description set forth in the pleadings. 
The distinction put by the Plaintiff's counsel is the right one. 
If the right of common is claimed by all the customary tenants, 
one is not a witness for the rest ; but it is otherwise, if it is 
claimed as belonging to a particular messuage. The question 
here is, to ascertain a general right claimed by all the person^ 
occupying the cottages ; I therefore think the witness not com- 
petent. 

The Plamtiff had a verdict. 

Shepherd^ Seijt. Gamm^ and Bayly for the Plaintiff. 
^dam and MarryiU for the Defendant 
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12 Mass. Rep. 311. 
JEWELL i?. GARDINER. 

CASE against the. Defendant for building a dam across the 
stream called Cobhine^ by means whereof the water of the said 
stream was flowed back upon a dam built bj the Plaintiff across 
the same stream above the dam erected by the Defendant, so 
as to prevent the working the Plaintiff's mill. 

The Defendant pleaded 1st, the general issue, wl^h was 
joined by the Plaintiff. 2d, In bar, that the Plaintiff was never 
possessed of the close mentioned in his writ and declaration, in 
which the said mill therein mentioned is situated ; and tenders 
an issue to the country, which was joined by the Plaintiff. 

In a third plea in bar, the Defendant alleges that he is s^ed 
in fee of one half of the land over which the said stream flows, 
viz. the northeasterly side the^of, and of the close at the north- 
easterly end of the dam erected by the Plaintiff:— that tiie 
Plaintifl^ at the time of erecting his said dam, or at any time 
since, had and hath no right of entry ; but without right or 
authority of law, and against the will of the Defendant, erected 
said dam, and the same hath continued, against the will and 
consent of the Defendant to the time of the commencement of 
this action : — and that he is seized in fee of all the land flowed 
by said stream on the northeasterly side of the centre line there* 
of, between his the Defendant's said mill-dam and the dam 
erected by the Plaintiff, and of the land on each side and ad- 
joining his the Defendant's said mill-dam: — ^wherefore the 
Defendant rebuilt his said dam, &c. which he lawfully might 
do, and which is the same building, &c. complained of by the 
Plaintiff, &c. 

To this plea the Plaintiff demurs generally, and the Defendant 
joins in demurrer. 

MelUn for the Plaintiff. 

Wilde 4r F. Men for the Defendant. 
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The cause being continaed nisi for advisement, judgment 
was rendered at the following September term in Berkthire, 

Parker C. J. We do not see any room to question the suffi- 
ciency of the DelendantV thiid plea in bar. He had a right to 
erect a dam across the stream, where he owned the land on both 
sides of the stream as well as the land over which the stream 
flowed ; and he is answerable in damages only to snch persons 
*as is prejudiced in sorm estate or right which he lawfully 
enjoyed. Now it is plain from the iskCts stated in the plea, and 
admitted by the demurrer, that the Platnti£f had no right to 
stop the water above by a dam extending from shore to shore, 
lie having no right te the northeasterly shore; but having 
trespassed upon the Defendant in fixing his dam there. The 
Defendant had a lawful right Is take down the dam, erected 
without his consent upon hfs premises : and having this right, 
it would be singular that he should he answerable for consequea- 
4ial damages, for the use of his own property, to one who had 
«o tide to the property supposed to be injured. 

Defendant's plea good. 



7 Mass. Rcf. 496. 
MOSES KING V. PETER KING. 

THIS was a writ of entry sur di8seis:inj in which the deman- 
dant counted upon his own seizin of *' three undivided eighth 
parts of that certain part of the mill privilege at and upon the 
great falls of Sheepscut river, which lies eastward of the centre 
of the said river,'' and upon a disseizin by the said Peter on 
the day of the purchase of his writ. 

The action was tried upon the general issue before Thatcher^ 
J. — It appeared at the trial that Benjamin Ktng, father of the de- 
mandant and also of the tenant, was seized of two tracts of land 
situated opposite to each other, on the east and west sides of 



tiie rircr, and adjoining thereto, conveyed to him by boundary 
lines which include a part of the river where it paMes overfalh 
and forms a site for mills, and that he died seized of the same. 
It further appeared that upon these falls the said Benjamin^ in 
his life-time had erected a saw-mill and a grist-mill on the west- 
ern side of the river. 

After the death of the said Binjamin^ the tenant, together 
with his two brothers, Elijah King and Benjamin King^ hj their 
deed dated the 12th of April, 1802, released to the demandant a 
lot of land on the west side of the river, being part of the afore^ 
said tract of which their father died seized, also all their right 
in and to three fourths of a mw-mill standing a$ the great fails am 
said Sheepscut river, and to three fourth parts cf said mill privi- 
lege and yard (saving and excepting the privilege of the grist^nill, 
and so much of the yard as will accoinmodaie the same) ths said 
mUl yard being bounded easterly on the said Sheepscut river, and 
westerly on the before mentioned lot released to the said Moses, and 
containing one acre, more or less. 

By another deed of the same date, the demandant, with hii 
two brothers Elijah and Benjamin, released to the tenant one 
fourth part of the grist-mill, mill yard and privilege, mentioned 
in the other deed, also two tracts of land on the east side of the 
river, and adjoining thereto, one of which tracts is bounded as 
follows ; — beginning at a stake and stones at Sheepscut river, 
thence southeast two hundred and fi% rods, thence northeast 
Mty rods, thence northwest to said river, thence down the river 
to the first mentioned bounds. 

At the trial, the demandant^s counsel ofiered in evidence a 
copy of the inventory and appraisement of the estate of the said 
Benjamin King deceased, in which the lands on the west side of 
the river, the lands on the east side of the river, and the mill 
privilege were separately inventoried and appraised as distinct 
parcels of the estate : — and to prove by witnesses that the falls 
demanded in this action have always be^n knpwn and called by 
the name of the mUl privilege, and at the time of the executioa 
of the deeds above mentioned (which were made on the division 
of their father's estate among the said children) the said privi- 
lege or mill privilege mentioned in the deed of the said Peter 



lis wUIXirPGSIl GAMS. 

King and others to the said Mom^ was understood and intended 
bj the parties to describe and convej the said privilege or por- 
tion of the falls demanded. 

But the judge refused to receive the evidence, and a verdict 
being returned for the tenant, the demandant filed his excep- 
tions to the decision of the judge. 

And now MeUen^ in support of the exceptions, argued that it 
was competent for a party to shew by parole testimony what 
was intended by appurtenances to the principal subject of a 
conveyance ; (a) and he said that the phrase mill privilege which 
was used in the deed in this case, sometimes means nothing 
more than an easement, or a right to use the water of a 
stream ; here it was understood by the parties to that deed as 
describing the bed of the river, or the land over which the 
stream passes, and on which the mill is placed, and land ad- 
joining, and commonly used with the mill. In the case of Heam 
V. Allen, (6) where the question was whether by a devise of a 
bouse cum pertinentiit land four miles from Uie house, bat occu- 
pied with it, should pass, parole testimony must have been re- 
ceived. 

Lee and Wilde, for the tenant, were stopped by the court, 
whose opinion was the next day delivered by 

Sewall J. Benjamin King, father of the demandant and 
tenant, was entitled in his lifetime to two tracts of land, situate 
on the east and west sides of Sheepscut river, described and 
conveyed to him by boundary lines which include a part of the 
river, and of course, by the legal operation of his title, the falls 
and bed of the river, with all permanent water privil^es, 
wherever the river flowed between the tracts of land convey- 
ed, or covering any part thereof. It is also stated in the ex- 
ceptions, that upon these falls and water privileges, on the west 
side of the said river, the father in his lifetime had erected a 
saw-mill and grist-mill : and from the two deeds in the case, 
under which the parties claim exclusively of the other children 
and heirs of Benjamin King deceased, it appears that a tract o! 

(o) Com, Dig, Grant E. 9. {b) Cro, Car. 57. 
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land, also on the west side of the mer, had been appropriated 
to these mills as a mill yard. 

In these deeds the parties are recited to be the sons and heirt 
at law of the said deceased, and their evident intention is, and 
so it is stated in the exceptions, to make a partition and assigpn* 
fnent of their father^s real estate, or of that part of it which laj 
upon Sheepscut river. For this purpose, Peter the tenant, with 
Elijah and Benjamin^ release to their brother, the demandant in 
this action, a lot of land situate on the west side of the river, 
and all their right to three fourths of the saw-mill standing at 
the great falls, &c. and to three fourths of said mill privilege and 
yard ; excepting the privilege of the grist mill, and so much of 
the yard as will accommodate' the same, &c. And for the saooe 
purpose, Moses the demandant, with the said Elijah and Benja" 
min^ release to their brother Peter^ the tenant in this action, the 
lot of land on the east side of the river, describing it as extend- 
ing by a line running northwest to the river, and thence down 
the river to the other bounds. 

These instruments are to be construed together; having 
been executed between the same parties, at the same time, and 
respecting the same subject matter, and therefore forming one 
instrument. And their most obvious import is a partition of the 
tracts of land adjoining Sheepscut river, belonging to the father ; 
and an assignment of two parcels that lie on the western side to 
Moses, and of that on the eastern side to Peter : and the legal 
operation of this partition and assignment is, that the falls and 
bed of the river, and the water privileges were alike divided 
and assigned, as parcel of the two tracts, which after the par* 
tition were to be considered as separated, so far as they lie op- 
posite to each other upon the river, by a central line, or the 
thread of the river, as it is sometimes expressed. 

But it is contended for the demandant, that the said mill privi- 
lege and yardf three fourths of which are released to him, includ- 
ed all the mill privileges which belonged to the father, as well 
those on the eastern, as those on the western side of the river. — 
This construction militates entirely with the deed to Peter^ 
which is without any exception or reservation to supply or an- 
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sirer the parposes of this coDstruction. And it is certainly not a 
necessary construction ; for the words in question are fully satis- 
fied by their application to the mill privilege and yard then 
known, appropriated and occupied for the use of the saw-mill 
nod grist-mill : and considering the exception following in im- 
mediate connection, it would be difficult, taking the deed to 
Moies alone, to giye to these words any other construction. 

As to the motion for the admission of parole evidence, to con- 
troul or aid in the construction, the court are unanimous in the 
opinion that it was justly overruled at the trial. The evidence, 
if admitted, must have been employed upon a question of the 
legal construction and operation of a written contract, express- 
ed without any reference to extraneous circumstances, or any 
latent ambiguity. 

Judgment according to the verdict. 



17 Johnson's Rep. 306. 

MERRITT AND OTHERS v. BRINKERHOFF AND 

VAN WAGENER. 

THIS was an action on the case, tried at the Rensselaer circuit, 
before Mr. Justice Van JVew, in 1818. 

The declaration contained four counts : The first count stated, 
that the Plaintiffs were possessed of certain mills and works 
used for the purpose of manufacturing flour, and had a right to 
the benefit and enjoyment of the water of a certain stream of 
water, in Troy, &c. which hath run and flowed, &c. until the 
stopping of the same, &c., and which of right ought still to run 
and flow to the said mills, for supplying them with water, &c. 
Yet the Defendants well knowing, &c., and intending to injure 
the Plaintifls, and to hinder them from working their said mills, 
&.C., and to injure them in their trade and business of manufac- 
turing flour, &c. on the 1st of July^ 1816, and on divers times 
between that time and the day of the exhibiting the bill of the 
Plaintiffs, &c. wrongfully made and erected a dam of thirty feet 
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iieight across the said stream aboye the said mills, and kept the 
flaid dam so erected, and therebj hindered and prevented the 
water of the said stream, from running along its usual course to 
the mills of the Plaintiff, and supplying the same with water, 
by reason whereof sufficient water to turn the mills of the 
Piaintifs during ail that time, could not, and did not, run to the 
said milks ; and the Plaintiffs could not, for want of water, use 
their said mills, or either of them, or use or follow their said 
trade or business, in so large or beneficial a manner as they 
might otherwise have done. The second count was iik^ the 
first, except that it alleged the stopping of the water, kc. on 
the 1st o^ January^ 1815, and since. The third count was also, 
like the first, except that it charged that the Defendants, on the 
1st of Jtcly^ 1816, raised a dam 28 feet beyond its usual height, 
above the* mills of the Plaintiffs, and above the canal, possessed 
by the Plaintiff, for conducting the water of the said stream to 
the said mills, and thereby stopped a much greater quantity of 
water of the said stream, than had been used to be stopped, or 
ought to have been stopped, and prevented its flowing to the 
said canal, and through that to the Plainti£&' mills. The fourth 
count was similar to the third, except that it charged the raising 
the dam by the Defendants, on the 1st oi Janmry^ 1815, 28 ie^t 
beyond its usual height, &c. 

The Plaintiffs gave in evidence a deed from DcnAd Defreest to 
Thomas L. Whitbeek^ his heirs and assigns, dated 15th of May^ 
1795, for the consideration of five shillings, and the yearly rent 
and covenants therein contained, on the part of the grantee, for 
a certain piece of land situate in Troy^ therein described, con- 
taining about two acres, including the mills of the Plaintiffs : 
together with the privilege and liberty, at all times thereaAer, 
of di^ng a race way, at least twelve feet wide, through the 
land of the said D. Defreest, beginning between the third and 
fourth hemlock trees, standing below the bridge then erected 
over Maihias Kill, and running from thence through the land of 
the said Defre^t, keeping a proper distance from the burying 
ground, until it intersected the described premises ; and also the 
liberty and privilege of damming the water in the said Mcsthias 

16 
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Kill^ and erecting' a dam to raise the water three feet and sit 
inches higher than the dam then was, together with the privi* 
lege of drawing the water oat of the said kill, through the said 
canal or raceway so to be dag, and also the use and privilege of 
the water in the Binnegat^ together with the soil ander the 
water : yielding and paying therefor, kc. 

The Plaintifis then dedaced a title from the said Whitheckf 
deceased, to themselves, in the above described premises. 

The Defendants held the premises occupied by them under 
two leases from David Defreestj above mentioned, to John Brwr 
kerhoff; one dated April 15, 1807, for the term of 16 years ; and 
the other, dated May 1st, .1809, for the term of 40 years, at the 
annual rent of 460 dollars, with a restriction, in the first lease, 
against building a grist-mill ; and in the last, against building a 
gunpowder mill on the premises. The leases comprised about 
sis acres of land ; and the Wynant^s^ or Mathias^ Kill^ (on a 
part of which the Defendants' mill and dams are erected, which 
are the ground of this suit,) and the premises are thereby 
demised, together with all and singular the trees, &c. waters, 
water-courses, benefits, liberties, and privileges to the premises 
belonging or appertaining. A map, showing the situation of the 
stream and mills, and canal leading to the Defendant's mills, was 
produced. It appeared that the water was carried by a canal 
to two penstocks, and thence conducted to the overshot wheels 
of the Plaintifi&' mills; there being a very great head of water, 
a small column was sufficient to turn the mills. The distance 
between the Plaintiffs' dam and that of the Defendants, is about 
30 rods. The object of the Plaintifis' dam is more for the 
purpose of turning the water into the canal, than for forming a 
pond. The mills of the Plaintiff are near the Hudson^ and the 
dam is about a quarter of a mile from the river. The approach 
from the river to the mills is through the Binnegat^ a small 
creek, on which there is a lock to deepen it for boats. The 
mills of the Plaintifis are extensive and valuable. The stream 
of the WynafU\ or Mathias^ Kill^ has its source in three lakes, 
and is very uniform in its course. Since the Defendants erected 
their works, the Plainti£b have added to their establishment 
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A great many witnesses were examined on both sides, whose 
testimony, (and in which there appeared some contrariety,) 
was detailed ^n the case, but it is unnecessary to state it at 
large. Stewart^ a witness for the Plaintiff, testified, that Defreest 
owned the stream, and the land on both sides, (except what he 
conveyed to Wkitbeck^) from the Hudson river to the dam and 
works of the Defendants, and continued to own the scite of their 
works, until he sold to them in 1807. That the witness super- 
intended making the first dam, and making the canal now owned 
by the Plaintifis. The new dam was raised three feet and an 
half above the old dam; that the new dam crossed the stream 
obliquely, and the north end was raised about a foot higher than 
the south, by agreement with Defreestj so as to throw the water 
into the canal, and the better to accommodate Defreesfs saw^ 
mill. Aflerthe dam was raised, and the water stopped, Defreeit 
found fault with it, as being raised higher than it ought to have 
been ; and that it would make so much back water as to injure 
the fulling mill which he owned above on the stream ; and 
Whitbeck said that Defreest had a right to cut down the dam, if 
it was too high. 

The Defendants had built their dam to the height of about 
24 feet, and erected rolling and slitting mills, and a nail factory. 
Before these works were erected, the Plaintiff's mills were 
supplied with a uniform and abundant flow of water. After- 
wards, particularly from July to September^ in 1815, the inter- 
ruption to the water caused by the Defendant's dam was such, 
that the Plaintiff's mills, having two, and afterwards three 
run of stones, during six or seven weeks, instead of grinding 
from fifty to seventy barrels of flour, made only about twenty 
barrels. The manner of this interruption was explained to be, 
that the Defendants, during the time of heating a quantity of 
iron, which occupied more than an hour, entirely stopped the 
water in their dam, and when they, afterwards, let it out, it ran 
in such torrents that it was wasted by running over the Plaintiff^s 
dam. By this irregular flowing of the water, occasioned by the 
manner in which it was used by the Defendants, the mills of the 
Plaintiff were stopped from half an hour to twp hours daily. 
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AtMey^ a witness, stated, that to remeiiy these evils be pat a 
plank eigbt inches high on the Plainllllb^ dam; bat as the 
Defendants complained of the back water, he lowered it again. 
The Plaintiffs' mills were injured in a similar manner, in Juhf 
and Augusty 1816. It was proved that there was a rerjr severe 
drought doring the summer and autttnan of 1815, and of 1816. 
But it was testified, that there was water safficient to turn the 
mills during that time, and that had not the Defendants stopped 
the water n thdr dam, duriiig the time <i( their taking heats at 
their miUs, there would have been sufficient water to keep the 
Plaintifis' mills constantlj employed; There was, however., a 
coQSiderahle dirersity in the opinions of the witnesses as to the 
sufficiency of the supply of water, in Jnly^ August^ and Septemb^r^ 
1815, and 1816 ; and it appeared that there were about twenty 
mills of differeDt kinds on the same stream. 

The- judge charged the jury, that the 6T9t question for them 
to consider was, whether the injury to-the Plainti£&, during the 
years 1815 and 1816, arose in consequence of the Defendants' 
stopping, and manner of using the water in Wynanfs KUl^ or by 
reason of the drought. That this was a question of fact irbicb 
it was the province of the jury to decide ; and if they should 
think thait it was occasioned by the drought, the Plaioti^ had 
no right of action. After commenting on the testimony, the 
judge proceeded to state to the jury, that as to the respective 
rights of the parties, as Defreest had conveyed to the Plaintiffs, 
and as the Defendants claimed under Drfrcest^ they stood io the 
same place. That, generally, a person who owf»ed a ntiH seat 
at the mouth of a stream, bad no more right than those above 
him ; nor the person at the head of the stream than those heforr 
him. That where a living stream ran over the farm^ of differ- 
ent persons, it was a natural right to which all were entitled. 
That there was no doubt that the Defendants had a right to 
erect a rolling or slitting mill, and had as much right as the 
Flaintifl^ to the use of the water of the streaw. Bat the 
questioft for the jury to- determine was^ whether the* manner rv 
wMch the Defendants had used the water, in 1815 and 1816, 
was not inoonrntent with the Plnntids^ rights? That it ^^ 
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correct to saj, that the Defencknitft coald not use the water ae 
they pleased. That although they might use all the water of 
the stream, yet they could not lawfully do it, In such an unrear 
souable, unusual, and extraordinary a manner, as to destroy the 
works of those below on the same stream. They were not at 
liberty to inondate or flood those below, nor to exhaust the 
water, by turning it into a sandy plain. That although a persoa 
situated abo^e another on a stream, had the same right with' 
those below him, yet he must be restricted to a reasonabie taie 
of his right That the reason why an action would lie for the 
diverting of water, was that it deprived the mills below of the 
use of it ; and if the same effect be produced, by unreasonably, 
wsmtonly, and improperly stepping or using the water, there 
ought to be srnne remedy. That although the term dtvernmt 
was often used technically, yet the substance of its import ought 
to be regarded, and the nature of the injury^ aad the reasoa of 
the rule relative to diversions of water, ought to be taken into 
view. That if the jury were satisfied that the stream would 
have furnished enough water for tlie Plaintilfo' mills, then the 
proof was, that a few minutes after shutting the Defendants' 
gate, the Plaintiffs' mills were stopped ; and when the gate was 
raised, the water was wasted, and when it came, it was received 
so irregulariy, and in such torrents, that the Plalntiffii could not 
do good work at their mills. 

Another question which he, therefore, submitted to the jury^ 
was, whether, upon all the evidence, the Defendants had beea 
guilty of such an unreasonable use of the water, as was impro- 
per, unjust, or injurious to the Plaintifi&. 

The Plainti£&' counsel having made a computation of the 
damages sustained by the Plalnti&, he was sworn as to the coi^ 
rectnesB of the results oi his statement : and the judge told the 
jar}', that they might take the paper, containing the statement,^ 
out with them; but the Defendants^ counsel objected to the 
paper being handed to the jury. The judge said that the coun- 
sel might do as he pleased as to handing it to the jury ; and 
charged the jury, that it was in evidence tjbat the results of the 
calculations on the paper were correct; and that the paper 
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could be used only to ascertain such results, but not in relatioB 
to any other fact proved at the trial. 

This statement showed the difference between 80 barrels 
and 30 barrels per day, in 1815, at 47 cents, for 35 days, amount* 
ing to 822 dollars and 50 cents : and in 1816, the amount of the 
same difference, for 42 days, amounting to 987 dollars, making, 
in the whole, l,8b9 dollars and 50 cents. 

The jury found a verdict for the Plaintifis for 700 dollars 
damages. 

A motion was made to set aside the verdict, and for a new 
trial. 

WooDWORTH, J. delivered the opinion of the court. In this 
cause the Defendants apply for a new trial on several grounds : 
1st. That the verdict is against law. 

2d. That the judge misdirected the jury, and admitted impro- 
per evidence. 

3d. That the verdict is against the weight of evidence. 

4th. That the damages are excessive. 

For the Plaintifis, it was contended, that in consequence of 
the grant from David Defreest to Thotnas L. Whitbeck, under 
whom they derived title, a right to the undisturbed use of the 
water was acquired, and that the Plaintiffs, as prior grantees of 
a common grantor, and as prior occupants pursuant to their 
grant, can sustain the present action against the Defendants, and 
are entitled to recover the damages they have sustained. The 
grant has no bearing upon the point, whether the Defendants 
are liable, but leaves it to be decided upon different principles. 
Defreest granted two acres of land, the privilege of digging a 
race-way or canal, and also of erecting a dam, to raise the water 
three feet six inches higher than the dam then was, with liberty 
to draw the water out of the kill through the canal so to be 
dug. The words of the grant being definite and certain, they 
are not to be extended by construction, so as to deprive the 
grantor of his mill privileges at other places on the same stream. 
Whitbeck^s grant is satisfied by allowing him to erect a dam, and 
hj means thereof to draw the water from the creek to the 
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eanal : it does not convey the use of all the water, by a regular 
flow, aninternipted by mills, or water works above the Plaintiff's 
dam, and within the limits of the grantor's right, but so mach 
only as conld be obtained consistently with the right the grantor 
bad, to erect mills and place dams above : It was intended that 
each party should have a community of right to the use of the 
water, leaving the question, what shall constitute a lawful use, 
to be settled by the general principles of law, independent of 
the grant, should a conflict arise, thereafter, between the gran- 
tor and grantee, or their assigns. 

Nor does the prior occupancy of the Plaintiffs, give them an 
exclusive right to the undisturbed use of the waters. In the 
case of Piatt v. Johnson and Root^ (15 Johns, Rep. 213.) Thomp- 
son, Ch. J., says, '^ To give such an extension to the doctrine of 
occupancy, would be dangerous and pernicious in its conse- 
quences. The elements being for general and public use, where 
the benefit of them is appropriated to individuals, by occupancy, 
this occupancy must be regulated and guarded, with a view to 
the individual rights of all who have an interest in their enjoy- 
ment." 

Neither party, then, having a superior right, by grant or 
' prior occupancy, but both being entitled to a common use, the 
inquiry is, have the Defendants withheld the water from the 
Plaintiffs' mill, and wasted it either wantonly or unreasonably ? 
It is a question of law, undoubtedly, whether the facts in any 
given case, establish a right to recover ; what the facts are, is 
exclusively within the province of the jury, subject to the 
review of the court, when an application is made to set aside 
the verdict. The common use of the water of a stream, by 
persons having mills above, is frequently, if not generally, 
attended with damage and loss to the mills below ; but that is 
incident to that common use, and, for the most part, unavoidable. 
If the injury is trivial, the law will not afford redress ; because 
every person who builds a mill, does it subject to this contin- 
gency. The person owning an upper mill on the same stream, 
has a lawful right to use the water, and may apply it in order 
to work his mills to the best advantage, subject, however, to 
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tfads limitation, thtt if in the exercise of this right, and in con- 
sequence of it, the mills lower down the stream are rendered 
useless and onproductiTe, the law, in that case, will interpose, 
and limit this common right, so that th^ owners of the lower 
Biills shall enjoy a fair participation; and if, thereby, the owners 
of the upper mill sustain a partial loss of business and protits, 
they caaoot justly complain, for this rule requires of them no 
more than* to conform to the principle upon which their right ii 
founded. It cannot, then, be admitted, that the Defendants may 
use the water as they please, because they hare a right to a 
common use, although their works may require all the water, in 
order to derive the greatest profit. The Plaintifis^ rights must 
be regarded ; they must participate in the benefits of the stream, 
to a reasonable extent, although the Defendants' profits may be 
thereby lessened. If the Defendants insist on the unrestricted 
use of the water, and appropriate it accordingly, and this proves 
destructive to the mills below, the law in that case allows the 
party injured a compensation in damages, to the extent that, 
under all the circumstances, shall be considered an equivalent: 
In that event, the Plaintifis receive no more than they would 
have realised by their business, had the Defendants permitted 
Ibe water to flow in a reasonable manner. If the Defendants 
had run short heats in 1815 and 1816, it would have materially 
benefited the Plainti£b' mills; whether it would have enabled 
the Plaintiffs to manufacture 60 or 70 barrels of flour in a day, 
is not ascertained, but there is no doubt that the quantity manu- 
factored would have been considerably increased. 

The jury have passed on the facts submitted to them. The 
verdict ought to stand, unless it is against the weight of evidence, 
or the jury were misdirected in point of law. it is contended 
OD the part of the Defendants, that the judge did not instruct 
the jury correctly, as to the law applicable to the case. AAer 
having stated that the first question would be, whether the 
injury sustained was in consequence of the drought ; and, se- 
condly, whether the Plaintiffs' dam was higher than it was 
agreed to be, the judge proceeded to state the law, and illustrate 
the principles, upon which the action could be sustained. The 
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objection seems to be, tbat tbe chaise was not explicit, in stating^ 
what was right and lawful ; but submitted to the jury ^^ whether 
the manner in which the Defendant had used the water, in 
1815 and 1816, was not inconsistent with the Plaintiffs' right.'' 
It will be seen, I apprehend, that this is a mistaken view of the 
subject : the chaise admits that the parties had equal rights to 
the use of the water, but that it was not correct to say, the 
Defendants could use it as they pleased ; although they were 
entitled to the use of all the water of the stream, yet they could 
not lawfully use it ^' in an unreasonable manner, so as to destroy 
those below on the stream." The judge explained this general 
position by a number of pertinent remarks, and intelligibly, I 
think, stated the law to the jury. The gravamen is, that the 
injury complained of, is destructive of the Plaintiffs' rights : 
that if the principle contended for by the Defendants, can be 
supported, the Plaintiffs' mills, in a dry season, would be nearly 
useless. How, then, could the jury be in doubt as to the law, 
when the judge informed them, it was unlawful for the Defen- 
dants to use the water so as to destroy the mills below, and 
then submitted to them, whether the manner of using the water 
by the Defendants had not been materially injurious, and destruc- 
tive to the Plaintiffs' mills ? This is substantially the charge as 
delivered, in which the law was correctly laid down, and the 
questions of fact growing out of the case submitted, in a proper 
manner, to the jury. 

But itjs urged, that the paper containing a calculation of the 
damages sustained, was improperly admitted. The judge ob- 
served to the jury, that the results of the subtractions and mul- 
tiplications on the paper were correct, and that it must be used 
only to ascertain such results, but not in relation to aoy other 
fact proved on the trial ; it could not, therefore, come within 
the rule which prohibits the delivery of writings not sealed to 
the jury, when they retire to consider of their verdict; (1 Tidd, 
Pr. 795.) but what seems to remove every objection is, that it 
may fairly be inferred, that the jury were not influenced by tbat 
calculation in giving their verdict. (3 Johns. Rep, 252. Tidd. 
799. 779.) If they had assumed that calculation, the damages 

ir 
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would have been considerably more than doable; they must 
have, then, taken a different rule in reducing the damages 
1,100 dollars below the amount claimed by the Plaintiff. 

It is farther contended, that the verdict is against the weight 
of evidence, and therefore a new trial ought to be granted. 
The question is, not whether the court might have differed from 
the jury, had the facts been submitted to their decision, bat 
whether the testimony is so unequally balanced, that in the 
exercise of a sound discretion, they are required to send the 
cause to another jury. Without going into a detail of the evi- 
dence, I think I am warranted in saying, that although there 
was conflicting testimony, and some difference of opinion, whe- 
ther the injury sustained was in consequence of the drought in 
1815 and 1816, there is but little doubt that the natural flow of 
the water, uninterrupted by the Defendants^ works, would have 
been sufficient, or nearly so, for the Plaintiffs^ mills ; and that 
low as the stream was, during those seasons, had the Defendants 
allowed the Flaintifls that reasonable participation in the use of 
the water, which by law they had a right to require, the 
damage sustained would have been materially less, if not incon- 
siderable ; but, allowing that the evidence does not conclasi?ely 
establish this fact, 1 am satisfied that the verdict on this point 
was not against the weight of evidence. With respect to the 
question, whether the use of the water by the Defendants was 
such as to prove ruinous and destructive to the Plaintiffs' mills, 
it cannot well be doubted, that if the injury was not occasioned 
by the drought, it resulted from the acts of the Defendants. 
Their works required double the quantity of water used by the 
Plaintifls' mills ; they shut down their gates for several hoars, 
and then let out the water in torrents ; the Plaintifis' dam could 
not be constructed so as to detain more than a small portion ; 
the surplus was, consequently, wasted. The jury, on a review 
of the testimony, must have been satisfied that the Plain tifls had 
made out a case entitling them to redress, according to the 
general principles of law laid down by the judge ; and the court 
consider that evidence sufficient to warrant such a conclusion. 
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It has been argfued, that the damages are excessive, and that 
the judge should have instructed the jury, that if the Defenr 
dants were liable, it could only be for the use of the water 
beyond their relative proportion. The court do not perceive 
any misdirection in this particular ; it followed, as a necessary 
consequence from the charge, that in estimating the damages, 
the jury roust be governed by this principle. It is not claimed 
by the Plaintiffs, that any right to recover arises for the use of 
such relative proportion, but that the Defendants having unrea- 
sonably appropriated the water, in carrying on their own works, 
80 as to deprive the Plaintifis of a beneficial use of it, thereby 
made themselves liable. In assessing the damages, it was un- 
doubtedly proper to consider, that in 1815 and 1816, there was 
a great drought, and to make all proper deductions, as far as that 
cause had contributed to the Plaintiffs' injury ; there is no rea- 
sonable ground to believe, that the jury were inattentive to this 
circumstance ; the amount of the verdict is less than one half 
of the damages proved. 

In refusing to grant a new trial, the court do not intend to 
question the law in Piatt v. Johnson ^ Root^ (^IS Johns, Rep. 213.) 
This case is clearly distinguished, and does not impair that deci- 
sion. In the case referred to, the court say, '^ The principle 
sought to be established is, that a previous occupancy of land 
upon a stream of water, and an appropriation of the water to 
the purposes of a mill, gives such a right to the stream in its 
whole extent above, as to control the use of the water, so as to 
prevent any subsequent occupant from using or detaining the 
water to the least injury or prejudice of the first occupant ; 
that unless the principle thus broadly stated, could be supported, 
the Plaintiff must fail.'' 

Now, in this case, the right to recover is not placed on the 
ground of prior occupancy, and when the facts in the two cases 
are compared, it will be seen they are materially different. In 
PlcUt V. Johnson ^ Root^ it is stated, " that in very dry seasons 
the Plaintiff had occasionally to wait for the water, until the 
Defendants, bad raised a pond sufficient to turn their mills ;" it 
is not alleged, that the water was let out in such quantities as 
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to become lost to the Plaintil^ or to deprive Mm of a beneficial 
use, but, OD the contrary, ^' he might so alter his dam as to save 
all the waste water ; that in dry seasons the usual quantity of 
water in the stream was* sufficient to grind from ten to twenty 
bushels in a day, but when the grist mill had a full head of 
water, it would grind sixty or seventy bushels a day, and that 
the Plaintifif^s mills were turned with much more force when 
the Defendants raised their gates, by reason of the increased 
quantity of water.^' From this statement, it is evident that the 
Plaintiff's damages must have been trifling ; that there could 
have been no well founded complaint that the water was wasted, 
but, on the contrary, it may be inferred, that the Defendant'i 
dam was rather beneficial to the Plaintiff than otherwise. 

The court are, accordingly, of opinion, that the motion for a 
new trial must be denied. 

Motion denied. 



I Coxe's Rep. 460. 

MERRITT V. PARKER. 

THIS was an action on the case brought to recover dam^es 
sustained by the Plaintiff in consequence of obstructions raised 
in a watercourse. The cause was tried at the BnrUngtan Nisi 
Priua in August 1 796 before Kinsey C. J. and Smith J. 

The declaration stated that the Plaintiff on the 1st of October 
1793, was seized and possessed of a newly erected saw-mill 
with its appurtenances, in the township of JVorthampUm situated 
on the soil and freehold of the Plaintiff, adjoinii^ to a certain 
stream or rivulet running and flowing to this saw-milt, of 
which stream of water he was entitled to, and ought to have the 
use for the purpose of turning his mill : — tbaj; the Defendant on 
the 1st of October aforesaid, and at divers times between that 
day and the 1st of August 1794 by means of dams, &c. stopped 
a great part of the water from running in this its accustomed 
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coarse, so as to prevent the working of the saw-mill by which 
the Plaintiff was deprived of the use of it, &c. &c. 

To this declaration the Defendant pleaded not guilty. 

On the trial it appeared. by the evidence, in addition to what 
was stated in the declaration, that Merritt owned lands upon both 
sides of the north branch of the Rancoew Creek which is a pi|b- 
lie highway : that Parker also owned land below Merritt on the 
same stream, and had for many years a mill upon the stream ; 
and under the authority of the legislature, had erected a dam 
across the creek for the purpose of obtaining a head of water 
sufficient to turn his mill. . It further appeared, that Merritt in 
the spring of the year 1793 cut a small trench from the creek) 
through his own land, by which he conducted a portion of the 
water into a small natural rivulet, which ran through his farm, 
and which in consequence of this additional supply of water, was 
sufficient to turn the saw-mill which he had erected. This 
rivulet emptied itself through a small neck of Parker'^a land, and 
fell into the main creek below Parker^a mill. 

One of the witnesses who was brought forward was one John 
Mullen^ who being sworn on his voir dire declared he had no 
interest in the suit, and should not be affected however it might 
terminate ; he stated however that he was the lessee of Farjker's 
mill, but Parker was to indemnify him against any injury which 
he might sustain from Merritfs mill. The court declared he 
could not be permitted to give evidence upon the question 
whether there was sufficient water to turn both mills, but 
allowed him to prove other matters which did not affect his 
interest or possession, (a) 

KiNSEY, C. J. delivered the following charge to the jury, 
which was fully concurred in by Smith J. 

The action which you have been empanelled to try, is an ac* 
tion on the case in which the Plaintiff declares, that on the Ist 

(a) It 18 presumed that the rule of evidence adopted by the court is now 
altogether exploded, and that if a witness is not interested in the event of 
the suit, he is competent : the interest in the quettion goes only to his credit. 
See Bent v. Bakir 3 T. R. 27* particularly the opinion of Mr. Justice Groce. 
FairehUd v. Beach 1 Day, 266. Phelpi v. Winchell, Ibid 269. 
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'of October 1793 he was possessed of a newly erected saw-mill, 
on his own soil and freehold, and adjoining to a certaia stream 
running and flowing through the same, of which rivulet he 
ought to have the free and uninterrupted use for the purpose of 
turning his mill. That the Defendant on the said 1st of October^ 
and at divers times between that day and the 1st of August 119^^ 
stopped a great part of the weter of this stream, so as to clog 
the mill and prevent its being made use of For the injury thus 
sustained the present suit is brought, and he demands damages 
proportionate to its amount. 

This is a summary of the Plaintiff's case as stated in the de- 
claration ; to this declaration the Defendant has pleaded not 
guilty^ so that the question for your determination is, whether 
the Defendant has done any injury to the Plaintiff which will 
support this action, and if he has, what compensation in da- 
mages the Plaintiff ought to recover. 

The determination of the first question seems to involve 
some important principles of law, as well as facts. Upon a sub- 
ject which appears to be attended with no small difficulty, it 
is not easy to lay down upon a sudden, principles not open to 
some kind of objection, and which will tend to guard and pre- 
serve the just rights of all. 

In general it may be observed, when a man purchases a piece 
of land through which a natural watercourse flows, he has a 
right to make use of it in its natural state, but not to stop or 
divert it to the prejudice of another. Aqua currit^ et debet cur- 
rere^ is the language of the law. The water flows in its natural 
channel, and ought always to be permitted to run there, so 
that all through whose land it pursues its natural course, may 
continue to enjoy the privilege of using it for their own pur- 
poses. It cannot legally be diverted from its course without 
the consent of all who have an interest in it. If it should be 
turned into another channel, or stopped, and this illegal step 
should be persisted in, 1 should think a jury right in giving al- 
most any valuation which the party thus injured should think 
proper to affix to it. This principle lies at the bottom of all the 
cases which I have met with, and it is so perfectly reasonable 
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in itself, and at the sanie time so firmly settled as a doctrine of 
the laiv, that it should never be abandoned or departed from. 

The facts which have appeared from the evidence, so far as 
it is necessary to state them, in order to render those remarks 
which it is thought proper to make intelligible, are as follows. 

It appears that Parker the Defendant, previous to the erec- 
tion of Merritt'^s mill, or the digging of the trench which has 
led to this suit, had erected a dam on a branch of the Ranca- 
cus in order to raise a head of water sufficient to turn a saw- 
mill which he had before built; and that he had for several 
years been in possession of this dam, saw-mill, and the water 
raised by the dam, as far as the nature of the thing admits of 
possession, without any appearance of dissatisfaction or com- 
plaint. 

It appears that in the year 1792 Merritt had a design to 
build another saw-mill, and to avail himself of the dam already 
erected by Parker and the water raised by it. In order to ef- 
fect this, he cut a trench through his own land, from the water 
in the dam, so as to convey a part of it into a small rivulet also 
in his own land, for the purpose of turning the mill which he 
either had then erected or intended to erect. This rivulet, or 
small stream, it is further to be observed passed through a part 
of Parker'^9 land before it disembogued itself 

These facts have not been disputed by either party. On ex- 
amining the Acts of Assembly, it appears that in May 1793 
Parker obtained an act of the Legislature confirming the dam 
which he had built upon the Rancoctis ; but by the terms of 
this law he is not to do any injury to the public or to individa- 
ab, and for every injury which may be occasioned by tliis dam, 
be is answerable in damages. 

From this statement of the circumstances, I am satisfied that 
Parker was possessed of the mill-dam, and of the water retained 
by that dam, as early as the year 1780; at any rate long before 
the erection of the Plaintiff's mill, and before the cutting of the 
trench for the purpose of drawing the water out of the dam. 
The questions arising from these facts, and upon which you are 
to determine, are, — had the Plaintiff a right te cut the canal in 
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question, and draw the water out of the Defendant's pond ? If 
he had,---had he a right to force more water over the Defen- 
dant's land than would naturally run oyer it ? — and whether the 
Defendant had not a right to resist him in a step of this kind, 
by the erections of any works whatever upon his own land calcu- 
lated to effect this^ object ? These questions are minutely con- 
nected with each other ; — and upon the determination which 
yon shall give to them or some of them, the present action 
depends. 

For my own part I confess, that if what some if not all the 
Plaintiff's witnesses have sworn be true, that there is water suffi- 
cient for both mills, and that the Defendant sustained but little 
if any injury by the passage of the water through his land, I 
should have been happy if a compromise could have been made, 
and this suit prevented by a friendly arrangement. Wishes of 
this kind, however, are useless now, because neither the Court 
nor the jury can prescribe the terms of a compromise, and it 
should not be permitted to operate upon our minds. We are 
called upon to carry the law into execution, and further than 
this we have no concern in the disputes between the parties. 
It becomes necessary therefore to state to you the law which is 
applicable to the occasion. 

Upon the best consideration which it has been in our power 
to bestow upon the subject since the commencement of the trial, 
we are of opinion that the Plaintiff had no right to cut the 
trench or canal, and thus to draw out the water, which the 
Defendant by the erection of the dam had appropriated to his 
own use, and had acquired a property in, some time before. 

Should this however be doubtful, and admitting the Plaintiff 
had a right to use the water, and to cut the trench in order to 
enable him to use it, still we think, that he could not exercise 
his right in such a manner as to cause the flow of an additional 
quantity of water over the Defendant's land without his consent 

Further, we think, that if one man by any contrivance causes 
to flow over the land of another a greater quantity of water 
than it is naturally subjected to, against his will, or without his 
consent ; such other has a legal right to resort to any device, or 



may erect any banks, dams, &c. on his own land, to prevent this 
additional current of water ; and if any consequences injurious 
to the first wrongf-doer result from this course, he must submit 
to them, and cannot recover compensation in damages. In the 
present c^e it is impos^ble tbat Patktr oouM discrf«i!nate be- 
tween the water that was drawn froi* the creek, and that which 
belonged naturally to the rivulet; neither could he prevent 
the one from flowing into hi» land without keepitfg out the 
other al^o. 

It is unreasonable, and the doctiinis cannot be countenanced, 
that when one has erected a dam, and at a considerable expense 
has appropriated water to his o«Vn use, another person by 
cutting a canal shall be permitted to diminish his supply, and 
avail himself of the labour and work of the original owner, 
vnthout defraying any portion of the' expense that had been in- 
curred, or undertaking to assist in keeping these works in re- 
pair. It would be equally unreasonable that one man should 
have a right to turn more water over the land of his neighbout 
than Would naturally go in that direction ; and so far as regards 
the right, it is altogether Immaterial whether it may be pro> 
ductive of benefit or injury. No one has a right to compel 
another to have his property improved in a particular man- 
ner ; it is as illegal to force him to receive a benefit as to sub- 
mit to an injury. 

In the light therefore in Whkh we view this subject, whetisMf 
the drawing of the water from the pond by means of the trench, 
or the causing an additional quantity of water to flow through 
the lands of the Defendant, was productive of benefit or injury, 
are in my opinion, questions into which we have no right to 
examine. It is sufficient that the Plaintifi* pur«4ued a course not 
mrarranted by the law; and the Defendant has only adopted 
measures to prevent the consequences of this first act from af- 
fecting his own property, and our opinion is, that he was a«- 
'^orised by the law to do what he has done. 

Verdict for Defendant. 
18 
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3 Caines' Rep. 307. 

PALMER AND OTHERS v. MULLIGAN AND 

OTHERS. 

THIS vras an action on the case for erecting and continuing 
a nuisance to the Plaintiffs' mills and dam, situated upon the 
river Hudaouj at SiiUwcUern in the county of Saratoga^ hy build- 
ing above the same a dam, and thereby directing the water 
from its ancient and accustomed course, and from the mills and 
dam of the Plaintiffs, in consequence whereof they had not a 
sufficiency of water for working. 

The declaration set forth other graxamina in obstructing the 
rafting of timber into their dam, which was used as well to 
keep logs to be sawed, as to collect and retain water for work- 
ing their mills ; in also opening the sluiceway of the Defendants' 
dam, and causing the rubbish collected therein, to be carried 
Into that of the Plaintiffs, by means whereof it was choaked 
up, and rendered .useless, so that they lost the benefit and advan- 
tage of their mills. 

From the evidence at the trial, it appeared that the Plainti£&' 
mills were erected on the first settlement of that part of the 
country^ about forty years ago, upon their own ground, and 
^ere fed with water by a dam run out into the river. That at 
their first building they consisted of a grist and saw-mill, which, 
after being burnt down, were, within a year, rebuilt on the same 
spot. That after this, the saw-mill was a second time consum- 
ei) by fire, and though the grist-mill, (on which point there was a 
small contrariety of testimony) was worked from time to time, 
the saw-mill was not re-constructed, till seven or eight years af- 
terwards. A year or two before this period, the Defendants 
erected their mill and dam, about two hundred yards above 
those of the Plaintiffs. That the unavoidable consequence of 
the dam of the Defendants, was to oblige the Plaintiffs to run 
thftir^s further out into the strevim; but even then, the current 
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was 80 turned off into the river, as necessarily to Increase the 
difficulty of hrin^ng timher into the saw-mill of the Plaintifis; 
insomuch that it was impossible to avoid losing a great many 
logs, or reclaiming them at a considerable expense, to obviate 
which, the Defendants had, when applied to, by the Plainti&, 
refused permission to have a way made through their dam. 
That the rubbish from the Defendants' mill, which it was more 
difficult to clear, at low than high water, was a continual in- 
convenience to the Plaintiffs, who sustained an injury of about 
eight shillings a day, exclusive of an increase of labour, which, 
since the erection of the Defendants' dam, required about one 
hand more to every twenty-five logs, than was formerly neces- 
sary to get them in. 

The jury finding in favour of the Defendants, application was 
now made to set aside that verdict, as being contrary to the tes- 
timony adduced, and on a discovery of new testimony, which 
it appeared might have been obtained on the first trial. 

Spencer, J. A motion has been made on the part of the 
Plaintifis for a new trial on two grounds. 1st. That the verdict 
is against the weight of evidence, and 2d, on discovery of new 
evidence. 

The Plaintiffs^ witnesses generally accorded in saying, that 
the only injury to the Plaintiffs by the erection of the Defen- 
dants' dam, is this, that it occasioned additional labour and ex- 
pense to the Plaintiffs to carry logs into their dam. None of 
them pretend that there has been any diversion of the water 
since the Defendants erected their dam, which was seven or 
eight years ago. Some of the Plainti£&' witnesses think the 
rubbish increased in the Plaintiffs' dam, since the erection of 
that of the Defendants' ; others think it not increased. 

It is conceded that the Plaintiff and Defendants own the 
lands respectively on the bank of the river, opposite their mills 
and dams. 

Whether the Hudson river be considered as a public highway, 
or the bed of it as belonging to the owners of the adjacent 
shores, will not, I think, vary the result. — I cannot, however, 
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bat oQOBiiw it as a cobmbob highway, ladependei^t of its Mag 
navigable with small craft and rafts aboye the place in dispntet 
the legislature haye constantly considered this river as pnbUc^ 
and common to all the citizens of the state aboye tide water^ 
and aboye Stillwater. They haye granted islands in this rivef 
at Glen4 FaUiy and in the town of Greenwich^ in Washtngi^n 
connty. 

The act declaring certain waters highways niat extending ta 
this river, has been considered as impliedly sanctioning the 
idea that it is not public property ; I should draw the contraij 
inference, for if the legislature have declared such rivers as the 
Conkocton^ the UnadilUii the east branch of the Chenango^ and 
the great variety of other inland waters, public highways, as 
necessary to the public convenience, it must have been taken 
for granted, that the Hudson river was already a public highway, 
and needed not an act declaring it to be so. If then this river 
is to be deemed a highway, the erection of both dams are 
nuisances, and it is questionable whether the Plaintiffs can, 
without right or title, complain that the Defendants^ nuisance is 
injurious to their nuisance ; but on this point it is unnecessary 
to express an opinion. 

If this river be considered as private property, belonging to 
the owners of the adjacent shores, the Plaintiffs cannot maintain 
their action from the evidence before us ; because there is no 
pretence of the waters being diverted ; the use of the Plaintifis^ 
property is rendered less commodious by the Defendants^ dam. 
The act itself, in erecting the dam, on the principles contended 
for by the Plaintiffs' counsel, was a lawful act ; and though in Um 
consequences slightly injurious, the Plaintiffs are remedilesf. 
It would have been as tenable ground if the Plaintiffs had de- 
clared on the loss of custom to their mill, by tiie erection of the 
Defendants ; it is a damnum absque it^ria. The erection of 
dams on all rivers, are injurious in some degree to those who 
have mills on the same stream below, in withholding the watery 
and by a greater evaporation in consequence of an increased 
surface, yet such injuries, I believe, were never thought to afford 
a ground of action. In any ai^d every view of the subject, the 



"Vi^ ici^ri, loicl jcMit Tlnje second frwmi ^of 4b€ lftoti<m 
does oot »Her<iiie eaee^'erea if the leatuttomy cotrid be -coosideiw. 
€d as newlj discovtered, and Ibat Ibere bad been no ^cAet oq 
tike pai?t «tf the PlwD(t»£& ; but ibr aug^bt tbat appears, John Whii$^ 
one of Ihe Plalatifis, knew of tbis tesUittiDiry and Ekeg^lected to 
pnacuDe it 1 am averse, bowever, to putting it at all on tbat 
ground ; Ibe testimoBj discovered is wboUj irrelevant and Ufth 
material. In mj opinioO) tbe Pl»intii' takes motbiog by ia§ 
mo!tiQn« 

LrviifosTQir J. In determining tbis cause, I am willing to ad^ 
mit tbat tbe enootioD of tbe PlaiotiSs' mills and dam is eat oiEtljr 
no auisance or fll)slroction to tbe river, but a public as well ail 
private benefit. Still I am not satisfied of tbeir rigbt to recover. 
Whatever tbeir pretensions to build a dam and mills adjoicin^ 
tiieir own land maj bave been, it must be conceded tbat, as far 
as tbe public are concerned, tbe Defendants bad tbe same right 
ofiposite their ground, provided it could be done witbout inj^rj 
to tbe navigation of tbe river. Tbis is not pretended to be tbe 
oase, but as tbe PlaintiiSs' mills were first erected, it is said, tbat 
if tbe Diefendants have any right of this kind, thej must so use H 
as not to injure tbeir neighbours. Without denying this positiQ% 
wbicb is indeed become a familiar maxim, its operation must be 
restrained within reasonable bounds so as not to deprive a man 
of tbe enjoyment of his property, merely because of some, trifling 
inconvenience or damage to others*— >of tbis nature is tbe xnjuij 
now complained of, *so far at least as it is supported by ^oof. 
It is not pretmided tbat tbe water is diverted, or tbat less busi- 
ness can be now done at tbe Plaintiffs' mills than former- 
ly, but Uiey ar« obliged to bring tbeir logs a very little farther 
round in tbe river, (in order to get them into tbe dam) which 
is tbe principal, if not only inconvenience they are exposed 
to by tbe Defendants' conduct. Were the law to regard little 
^conveniences of this nature, he who could first build a dam 
or mill on any public and navigable river, would acquire an ex- 
dufiive right, at least for some distance, whether he owned the 
contiguous banks or not ; for it would not be easy to build ^ 
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second dam or mound in the same river on the tame dde, nnlesf 
at a considerable distance, without producing some mischief or 
detriment to the owner of the first. Were this not permitted 
for fear of some inconsiderable damage to other persons, the 
public, whose advantage is always to be regarded, would be 
deprived of the benefit which always attends competition and 
rivalry. As well, therefore, to secure to individuals the free 
and undisturbed enjoyment of their property, as to the public, 
the benefits which must frequently redound to it from such use, 
the operation of the maxim sic uUre tuo ut alUnum non Imdat 
should be limited to such cases only, where a manifest and 
serious damage is the result of such use or enjoyment and where 
it is very clear indeed, that the party had no right to use it in 
that way. Hence it becomes impossible, and indeed improper, to 
attempt to define every case which may occur of this kind. Each 
must depend on its own circumstances, and the fewer precedents 
of this kind which are set, the better. Confining myself, there- 
fore, strictly to the case before us, my opinion is, and the jury 
probably proceeded on that ground, that the Plaintifis proved no 
injury, or one so remote and insignificant, as not to justify their 
insisting on an abatement of the Defendants' dam, or damages 
for its erection. 

If this view of the subject be correct, it will account for my 
passing over some points which were made on the argxtment 
without giving an opinion on them. This I avoid doing, because 
experience has already convinced me that it is always best in a 
judge to be silent on every point which he does not regard 
itnportant and necessary in the decision of a cause. 

I will only add, that the further testimony which is expected 
from Schuyler^ will not change what appears to me the merits of 
this cause. 

Neither, therefore, as a verdict against evidence, nor on 
the ground of newly discovered evidence, can I consent to a 
new trial. 

ToMFinis, J. I concur in the result of the opinions delivered. 
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Thompsoit, J. On the argument, the right of the Plaintifi, 
to maintain an action, even admitting them to haye sustained 
an injury, has been called in question, because as is alleged, 
their mills being erected on a public river, are in judgment of 
law a nuisance. How far this allegation is founded in point of 
fiict, is not now a subject of inquiry ; that is a question between 
the public and the Plaintifi&, and cannot be tried in this collate- 
ral way, 4 Bur* 2163. Har. Law TraetSj 8. 9. It is a fact of 
public notoriety, and therefore proper to be assumed as such, 
tliat the tide does not ebb and flow as high up the Hudson river, 
as the place in question ; and therefore, the land under the water 
is, I apprehend, as much the subject of a private grant, as the 
land adjoining the river, subject however, to be used by the pub- 
lic for the purposes of boating, and rafting, and other objects 
of this description, as far as shall be necessary for public use and 
accommodation, Har. Law Tracts^ 8. 9. These are the rules and 
distinctions adopted by Hargrove^ and which appear to me to be 
just and reasonable. The right thus claimed by the Plaintifis, 
being a subject of private and individual interest, we have 
only to look to the facts in the case, to see how far the Plaintifii 
have established this right in themselves, and without examin- 
ing such fact in detail, 1 am warranted in saying, they have 
all the right that may legally be presumed to result from a pos- 
session of about forty years ; and which I consider amply suffi* 
cient to raise the presumption of a grant. Lord Ellenborough 
in a late case decided in the court of King^s Beneh^ in England, 
sajTs, the general rule of law is, that independent of any particu- 
lar enjoyment, used to be had by another, every man has a right 
to have the advantage of a flow of water, in his own land, with- 
out dindnution, or alteration ; but an adverse right may exist, 
founded on the occupation of another, and if this occupation has 
existed for so long a time, as may raise the presumption of a 
grant, other parties must take the stream subject to such adverse 
right, and that twenty years exclusive enjoyment of the water, 
in any particular manner, afibrds a presumption of right, in the 
party so enjoying it, derived from grant or act of parlia^ 
meat, 6 East Rep, 2)4. 215< If the rules there laid dowuj 
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are, as I apprebetid tbem to be, iiodeDiable pnaoiplfS of 
tiie cotnraoii law, and we applj them to the present case, thejr 
. win establish bejrond ceotradiGtion, the Plaiodfis' right to the 
use of the water, in* the satte manner it was enjoyed, befofe 
. the erection of the Defendants' mill and dam. No presumption oC 
ri^ht deriredfrom a grant, pan attacb to the Defendants, thejrnot 
having been^in possesnon more than eight or ten jears. If I am 
eorrect'tben with respect to the law, as applicable to the case, it 
remains oahr to examine the facts touching the injury alleged to 
have been su^ained by the Plaintiffs, in order to test the pro- 
priety of the rerdict The broad queadon for the determio»- 
tion of the jury was, whether ^e Plaintiffs had sustained any 
injury by the miils and dam erected by the Defendants, abon^ 
two hundred yards above those of the Plaintiff. One cause of 
Injury complained of was, the increased difficulty of getting Ic^ 
into their dam. On this subject there was no contraidiction of 
testimony. That the upper dam would increase this difficulty, 
was not only fully established by the Plaintifis^ witnesses, but 
etrengthened and confirmed by those of the Defendants^ The 
iajury on this account, is not merely nominal, but real and per- 
manent, and that to a very considerable extent. One of the 
witnesses testified that before the Delbndants' dam was built, 
ihe Plaintiflb might bring into their dam, from one hundred to 
^ne hundred and fifty logs at a time, whereas at present, they 
cannot more than twenty-five, and that logs are frequently lost 
In getting them over, or past the upper dam ; that by reason 
thereof, within four years past, he supposed the Plaintiffs had 
lost as much as four hundred logs, worth from thirty^five to 
forty pounds per hundred. Another witness who had been a 
lawyer in the Plaintiffs^ mill, swore that it was impracticable to 
go round the upper dam with logs, and get into the lower dam, 
the course of the current being so altered, that they would run 
past, and that being obliged to run over the upper dam, the 
cribs or rafts were frequently broken and the logs lost ; that 
the rubbish from the upper mill was a daily inconvenience to 
the lower one ; that he never was employed twenty*foar hours 
uk sawing, without clearing it away, which would not have baea 
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the case but for the upper dam, and he estimated the damage 
in the mere stoppage of the mill, at eight shillings per day* 
From the testimony in the case, it appears that these dams 
are formed by throwing wings out diagonally into the river; 
that the upper dam stands on the channel, through which logs 
used to pass to the Plainti&' mill ; that the course of the cur- 
rent is thereby changed, set further out into the riyer, and ren- 
dered more rapid ; that the upper dam made it necessary for 
the Plaintiff, to extend theirs further into the riyer, for the 
purpose of getting more water, and to enable them to bring 
logs into their dam, which would have been impracticable 
without such extension. From the whole current of testimony^ 
I think it is manifest, that the Flainti£& have sustained very es- 
sential injury. If the facts in the case will warrant the pre- 
sumption, that the Plainti£&' right is derived from a grant, that 
right must be understood to secure to them the use of the wa-* 
ter, in the manner they enjoyed it before the erection of the 
Defendants' dam. I admit that actions of this kind ought not to 
be countenanced, where the damages are merely nominal, or 
a party is put to some trifling inconvenience, but I do not con- 
sider this, a case of that description, the damages here are real 
and permanent, and are occasioned by a diversion and altera- 
tion, of the usual and ordinary . current of the water. Under 
these circumstances, I cannot think the jury confined them- 
selves to the question of damages, but undertook to pronounce 
upon the law, as applicable to the rights of the parties. In what- 
ever point, of light) therefore, the case is viewed, 1 think the 
verdict is both against law and evidence, and that a new trial 
ought to be. granted. 

I have not thought it necessary, to say any thing respecting 
the newly discovered testimony, because I do not consider that 
the evidence on the trial, could afford any presumption of an 
abandonment, or dereliction by the Plainti&,. or those under 
whom they claim, of the. right to the use of the water as for- 
merly . enjoyed. If any doubt, however, could arise on that 
subject, it would, I think, be removed by the aflidavit accompa- 
nying the present application. 

19 
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Kent, C. J. The fest object of inqtiirj, as axMng upon thh 
case is, whetber the fact prwed by the Plaintifi will authorise a 
recoTCTy ? 

The PlaiDtiffi, and those from whom they derive thle, omi 
the land en the Hudson river at StiUwaierj and had for op* 
wards of thirty years before the erection of the dam com- 
plained of, owned and enjoyed a grist and saw-milt npoD that 
lifer. The Hudion at Siillwater is a fresh river, no€ navigaibk 
in the common law sense of the term, for the tide does not ebb 
and flow at that place. In the case of th$ Reyal Fitkery^ in As 
rioer Bannt^ Davies Rep, 152, 155, 157. it was resolved, tiiat 
by the rales and anthorities of the common law, evefy river 
where the sea does not ebb and flow was an inland river not 
navigable, and belonged to the owners of the adjoining soiL' 
This case was cited by Mr. Justice Falev, in CarUr v. Mureo^ 
4 Burr, 2162, as a very good case, and a sottd authority, and 
In that latter case recognized this disiinctiott between rivers 
navigable and not navigable, and in The Kif^ r. Whmrieny 
12 Mod. 510, Lord HoU laid down the same doctrise. In 
Sir. Maithew Haie^^ eicellent treatise, de jure moro, frt* Shr* 
grcne^s Law Tracts, and which is considered by Mr. Butler as 
exliaasting the whole law on the subject, he hsj» down the law 
generally that fresh rivers of what hind soever, do of comsMO 
right belong to the owners of the adjacent soil, b«l ha admits 
that fresh rivers, as well as those which ebb and flow, may be 
under the servitude of the public interest, and may be of com* 
mon or public use for the carriage of boats, &g* and in tlu^ 
sense may be regarded as common highmofs by waten Tfans^ 
he adds, that the Wey, Severn, Thames, kc. as wett alove as 
below the flowing of the tide, and as well in the pstrti where 
they are of private as of public property, are publie ikrmBjwfii 
publui, and nmsaoces and impediments ther^, are IkMp to be 
punlsfaed by indictment They are called public riven not in 
reference to the property of the river, but to the public osa 
Hargrtae, p. 5, 8, 9. Tills is the true and just nde which htn^ 
moniaes private right wiOi tibe public interest The Hudsoii 
at StUlwater is capable of being held and enjoyed as piivat* 
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f lepertjr, b«t it H^ notwithstanding, to be deemed a public high- 
wtj for poMic Qsee, «ach as tbat of raftiog lumbei^, to which 
pnrpoae it h«0 bereitofore beeo, a&d still is beneficially subser* 
vient Tfi obstroct this aod other public uses of the river, by 
4aiii9, ^c weujk} be a nuisaace, but of this question we haye 
Mthisig to d9 te the present case. Whether a dsun or mill be 
a fHiisaneei is a question <>£ fact which is not examinable in this 
presest Action, a^ if it was, there is every reason to conclude 
ihat neither of the dams or milk are nuisances from the length 
Df time that they have beep permitted to remain. 

II ia not stated whether the river was, or was not excepted 
Dut of the graikts under which the parties, in this suit, hM their 
property. The case admits that ^e right of the premues^ what' 
tf^w it V, wo# tn thfi Plamtiffsii and we have seen that the river 
^ tbs place in question is susceptible of being granted without 
•ny pubMc inconvenience, because the right of the public, to 
ibB me of the water for navigation would remain incootestible. 
Am between the parties to this suit and the question litigated by 
tiiem^ the Wiater may be considered as if included in their grants^ 
srlnteFer the yeal iact jsnay be. The Defendants have clearly 
therdive no right to obstruct the Phwtifis in the enjoyment of 
the water. They have an equal right to build a mill on their 
•oil, but they must so use the water and so construct their dam 
IMS not to anaoy their n^hhour below in the enjoyment of the 
same water- The Flaintifis had used and enjoyed their mills 
eren beyond the preeent period of limitation in a writ of right, 
when the Pefendivsits built their dam. It was not requisite, 
hom^wmPf tbat the Plaiatb& should have been able to prtscrib^ 
Af the enjajrvient of their, mills. It is sufficient that they had 
an imeteat in fte watoi:, and the Defendants cannot law&lly 
dhieKt Aft ns^urai cowi^ of the rivor, or injure the PlaintiA in 
Ike esaroise ^ their r^bls. A watercourse doth not begin by 
prescription, as Whitlock^ J. observes, nor yet by assent, but the 
o«M .doth begfii ex jwa naturm^ having taken this course natu- 
rally, and cannot be diverted. All the cases agree that the 
Plaintiff need not aver his mill to be an ancient mill, where a 
natural watercourse is diverted. 1 Vent 237, Skinn. 65, Palm, 
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290, 1 Wilt. 174. 3 Btdst 340. The fact then, of the inteirap- 
tion of the use of the water, afler the mill was bamt, and be- 
fore it was reboilt, is perfectly immaterial. The question is, hare 
not the Defendants materially and permanently injured the 
Plaintiffii by giving a different direction to the coarse of the 
main current ? Many cases may be supposed which would be 
damna absque injuria ; such, for instance, as the insensible eya- 
poration and decrease of water by dams, or the occasional 
increase and decrease of the Telocity of the current, and of the 
quantum of water below. Many such circumstances may be ine- 
vitable from the establishment of one dam above another upon 
the same stream. The question in such cases would turn upon 
the na/turt and extent of the injury. — Here the injury is a con- 
tinued and permanent one, and very material to the party. The 
Defendants have not attempted to shew that the injury was ine- 
vitable, and that they cannot have and enjoy a mill in the place 
they do, without creatii^ this injury. What would be the effect 
of this proof if shewn, would be another question, but no such 
defence has been atttempted, and I may take it therefore, for 
granted, that the Defendants can, if they please, so alter their 
dam as to be able to enjoy their mill and avoid giving the 
injury. 

If a right of action in the Plaintifis be assumed, I think this a 
case proper for the interference of the court. The verdict is 
clearly against evidence. The Plainti£& had eight witnesses 
who established the fact that the dam and mills of the Defendants 
did materially injure and disturb the Plaintifik. One witness 
estimated the damage from ||i90 to ^100 a year. The four wit- 
nesses on the part of the Defendants do not attempt any direct 
contradiction of this fact. They prove only that the Plaintiffii 
had felt inconveniences before the erection of the Defendants^ 
dam, but they do not deny but that these inconveniences have 
been increased. 

For these reasons I am of opinion that the verdict ought to be 
set aside. 
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Skinner's Rep. 65. 

PALMS and HEBLETHWAIT. 

THIS was an action of the case, wherein a special verdict 
was found, that the Plaintiff was seised of a stream running 
through his land ; and that about 60 years since, he had erected 
a water-mill upon his own freehold ; and likewise it was found, 
bow that the Defendant was seised of an ancient dam upon the 
same stream above the Plaintiff's mill ; and how that the Defen- 
dant had pulled down the said dam, and thereby diverted the 
stream from the Plaintiff's mill ; whereupon the Plaintiff com- 
mences this action. PoUexfen argued for the Plaintiff, and cited 
Palmer 290, and 1 Cr. 575. and took that to be a clear case, 
that the stream being the Plaintiff's, the Defendant could not 
divert it, and so held the Court, that an action had lain for 
diverting a stream, though no mill had been erected, and that 
therefore it need not be shewn to be an ancient mill, as it must 
where he prescribes to have a watercourse, where the water is 
not his own, as the Court said was the meaning of iMttereWs 
case, 4 Rep, 80. for there prescribing to the watercourse, he 
ought to shew that they were ancient mills ; but here he need 
not : So the court seemed wholly for the Plaintiff, for here the 
stream is his own ,* so there needs no prescription. 

Vide puis. 



Skinner's Rep. 175. 
PALMS and HEBLETHWAIT ; devant. 

PALMS brought an action sur Case, against Heblethwait^ and 
declares that he the 1st ofAugwi such a year, was seised in fee 
of two acres of land in the^ Parish of Old Malion^ Com. Ebor 
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to, upon and beyond which land the river Derwmt did use to 
run, and that the Defendant 1 August^ &c. a great part of a cer- 
tain ancient dam, &c. to which count there was a demurrer, and 
to another count, a special verdict, which found, that the river 
Derwent run tbroufli the parishes of Old Malton and Norton^ 
both in Com, Ebor. ; they find that sixty years ago, the Plaintiff 
had a mill upon his land, and that he hath now lately built 
another mill, six yards lower than the place where the ancient 
mill stood ; they find that the Defendant had an ancient dam 
Idg^er on the same stream, but in the parish of Norton^ and 
that the Defendant such a time, &c. did pull down his dam, and 
thereby diverted a great part of the stream, &c. 

The case in short is but this ; A. hath two acres q€ land, to 
wliich an ancient water runnedi, upon which he builds a new 
miH. B. hath an ancient dam upon the same stream, which he 
pulls down, whereby a great part of the stream rumting to the 
mill of A, is diverted ; if A. may have an action for this ? 

Thompson for the Defendant argued : That tbe preacriptioD 
set Ibrth is void, for ^s of the nature of the land Itself, 5 €r. 
791. Moy ^. then he said, he had the water pro urn 4* ^f^^^ 
modo^ and sets not forth what use or profit, for it may be fbr 
watering his cattle, or flowing his ground, or other special use ; 
so that by pulling down the dam, nothing is done in prejudice to 
that right, though there may not be sufficient to drive the mill ; 
and this it was the court at this ^Sme seemed most to incKiie 
to. Against the Plaintiff he cited several books, and endea- 
voured to answer the reasons of the other side. PoUexfen went 
upon the right the owner hath in the soil, and to the water 
upon the soil ; and said it was lawful for a man to use his own 
after what manner he pleased, so as not hurting his neighbour ; 
and that he having* lawfully erected a naill upon his own soil, 
the diverting part of tbie watercourse is an injury which ought 
to be repaired in damages ; and that here in this case no pre- 
aociptiQiiis oAces^ry : He said tbi^ the Defendant eould no more 
itop iStm vR«t«r, tbfm where I fciave a wi^ over sevciral iBep'ft 
famd to my laQd, and then I bsHd my Iaa4 Ia^ lenMnents, Ikey 



could atop my way ; for that their land is charged with theVay, 
80 here, kd- bat the court seemed to incline econtra, for that 
he haviQg not set forth that be was to have water for hi» miU^ 
hot only pro tun ir commodoy there may be a sufficient watet 
lefl pro tinf fr commodo^ the puUiog down of the dam notwith* 
standings and yet Dot enough to drive his mill. 

Cur. adv. vaH^ 



17 Johnson's Rep. 195. 

THE PEOPLE t>. PLATT AND OTHERS. 

THE Defendants were indicted for a nuisance^ at the General 
Sessions of the Peace, for Clinton county, in Januarf^^ 181^. 
The indictment contained three counts. The first count stated^ 
that the river Saranae runs through the county of Clinton^ an^ 
empties into Lake Champlain^ and that before the nuisance com- 
plained of, salmon were accustomed to pass, and did actually 
pass, from Lake Champlain into and up the river Sarojnac^ for a 
distance of twenty miles ; that by the laws and statutes of the 
state, it is made unlawful for any person or persons, to erect 
any dam or other obstruction along, across, in and over the said 
river, in such manner as to obstruct the course and passage of 
the fish, to wit, salmon, out of Lake Champlain^ into^ up,, and 
along the said river, to the distance of twenty miles. That oq 
the 1st of January^ 1817, and at divers other days, &c., the 
Defendants,, disregarding, &c« erected and built, and continued a 
dam over, along, and across the said river, in the town of Platu- 
burgh^ near to the entrance of the said river into Lake Champlain^ 
in such a manner as to obstruct the passage of salmon out of 
Lake Champlain into, up^ and aloi^ the said river, for the dis- 
tance of twenty miles, &c. to the evil example, kc.^ contrary to 
the statute in such case made, &c. The second count stated^ 
that from time immemorial, the Saranae has rua through the 
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county of Clinton, and town of Plattshurgh, and emptied inter 
lioke Champlain, and that before the nuisance complained of, 
salmon were accustomed to pass, and did actually pass, from 
Lake ChampUiin, into, and up the Saranac, for a long distance, 
and above the nuisance complained of, to wit, 20 miles ; and 
that on the 28th o£ March, 1800, there was, and for a long time 
before had been, a mill dam across the said river, near its 
mouth, to wit, within sixty rods, which dam was constructed in 
such a manner, as wholly to obstruct, and did obstruct the usual 
course of salmon coming up the said river; and that on the 1st 
of October, 1801, and from the 28th of March, 1800, and for a 
long time before and since, continually to the present time, the 
said mill dam was not constructed, or altered, by making a slope 
thereto, not exceeding 45 degrees, and planking the same in 
such smooth manner, that salmon might easily pass over into the 
waters above the dam, nor by removing the obstruction of the 
said dam, in any other manner, so that salmon might freely pasff 
into the waters above the dam ; but the said dam remains, &c. 
And that the Defendants, on the 28th o£ March, 1800, and since 
to the. present time, have possessed, repaired, and kept and 
supported the said dam across the said river, so as wholly to 
obstruct the usual course of the salmon, &c. The third count 
stated, that before the nuisance complained of, and for time 
immemorial, salmon were accustomed to pass, and did actually 
pass out of the Lake Champlain, into and up the said river, &c. 
That since the 28th of March, 1800, there had been a dam 
across the Saranac, &c., and which had not been constructed, or 
altered by making a slope, &c. so that the salmon m^ht pass 
above it, &c. And that the Defendants, on the Ist of May, 1816, 
had possessed, repaired, and constantly kept up the said dam, in 
such manner as wholly to obstruct the passage of salmon up the 
said river, &c. 

A great number of witnesses were examined on the trial of 
the indictment. It appeared, that in 1784, the country through 
which the Saranac runs was wild and uninhabited ; and a patent 
for a tract of land, dated the 26th of October, 1784, was granted 
to Zephaniah Piatt, which is bounded on the east by Ixike Cham- 
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plain^ and extending west, on both sides of ihe Satatiac river, 
being seren miles sqnare. This patent contained no other 
exception or reservation) except those of ^^ all mines of gold 
and silver, salt lakes, springs and mines of salt, and canning 
places npon any water communications, which may be found ot 
contained within the limits of the said land, and two small tracts 
for the use ot a minister of the gospel, and a public school.^' 
It was admitted, that the Defendants derived a regular title to 
the mill property, with its appurtenances, including the dam, 
. pond, and the land on both sides of the Saranae^ under this patent 
The first dam erected by the patentee was in 17B5 or 1786 ; 
and at that time there were but two or three inhabitants above 
the dam. The patentee exercised exclusive acts of ownership 
over the river and its waters where the mill, dam and pond 
now are, from the time the first dam was erected; and the 
subsequent proprietors and possessors under him, have continued 
to^exercise the same ownership.- The Saranae rises in the 
Highlands^ near the head waters of the Hudson^ and runs nearly 
east, until it empties into Lake Champlain^ near Cumberland bay. 
It is a rough, rapid, and shallow stream, with a rocky bed, until 
St approaches the town of Plattsburgh. There is a fell of water 
about three miles above the mills, of about 15 feet, called 
^^Fredenhergh Falls /'' and another Fall, about 7 miles from the 
Lake^ called tiie ^^ Great Falls.'*^ The river is not navigable for 
any kind of boats or craft ; and no timber was floated down the 
river until about the year 1810, and the Defendants received 
compensation for the privilege of floating it. No rq/is of tim- 
ber, or eribs^ can be floated down the river, but only single 
pieces, or sa#-Iogs, and that only during freshets, or two or 
three times in the year ; and even then it is attended with so 
much difficulty, that transportation by land is generally pre- 
ferred. 

Before the dam was erected, in 1786, salmon were seen above 
it ; and after it was built, many were CRughi at the foot of the 
dam, but none above it In 1797, the old dam was pulled 
down, and a new one erected about 40 rods below it In 1801, 
within the time required by the statute, a sluice way or slope 

20 
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was erected for the purpose of enabling salmon to ascend the 
dam into die river above ; but on account of the shallowness of 
the water they have never been able to ascend ; and the num- 
ber' which used to appear, had greatly diminished. Salmon 
b^[in to ascend the river from the lake, in June and July^ but 
most in Mgust and September. The timbers of the sluice way 
or slope, are about forty feet long, and the dam is about 14 feet 
high. The elevation of the sluice is about 30 degrees ; and it 
could not be altered or so constructed, as to permit salmon to 
ascend above it, without injuring the mills. 

A verdict was entered, by consent, for the Defendants, sub- 
ject to the opinion of this court, on a case made, which either 
party might turn into a special verdict ; and that all proceedings 
should be removed into this court, and such judgment be entered 
as the court might direct. 

Spencer, Ch. J. delivered the opinion of the court. In con- 
sidering this case, these facts will be assumed : that the Defen- 
dant has omitted to comply with the requirements of the acts of 
1801, and 1813 ; that the dam across the Saranac has not been 
altered so as to admit the passage of salmon into the waters 
above it ; and that prior to the erection of a dam across the 
Saranacj at its mouth, salmon passed up that river, above the 
present dam. 1 shall not notice several minor exceptions to 
the indictment, which were taken on the argument, as I prefer 
placing my opinion on the broad question, whether, under the 
facts proved, the Defendant's dam can legally be considered 
and treated as a public nuisance. 

From an examination of the authorities which I have been 
able to consult, I am satisfied that the Defendant has a complete 
and exclusive ownership of the Saranac, from its confluence 
with the lake, so far as he has succeeded to the rights of Z. 
PkUt Lord Hale, in his treatise de jure marie et brachionum 
ejuedem, edited by Mr. Hargrove, (pages 8 and 9,) says, " there 
be some streams or rivers, that are private, not only in pro- 
priety and ownership, but also in use, as little streams or rivers 
that are not a common passage for the kingU people* Again, there 



•^ T» »■' 



ADJimOEB GASES. 155 

be other rivers, as well fresh as salt, that are of common or 
public use for carriage of boats and lighters, and these, whether 
they are fresh or salt, whether they flow and reflow, or not, 
are, prima facie^ publici juris^ common highways for a man or 
goods, or both, from one inland town to another.'^ ^^ Thus, 
(he observes,) the rivers of Wey^ of Stroem^ of Thames^ and 
divers others, as well above the bridges and ports, as below, 
and as well above the flowings of the sea, as below, and as well 
where they are become private property, as in what parts they 
are of the king's property, are public rivers, juris publici /^ and, 
therefore, all nuisances and impediments of passage of boats and 
vessels, though in the private soil of any person, may be 
punished by indictment, and removed.^' Again ; (pi^e 5,) he 
says, ^' fresh rivers of what kind soever, do, of common right, 
belong to the owners of the soil adjacent, so that the owners of 
one side have of common right the propriety of the soil, and, 
consequently, the right of fishing usque ad filum aquce^ and the 
owners of the other side the right of soil or ownership and 
fishing unto the Jilum ckqwB on their side ; and, if a man be owner 
of the land on both sides, in common presumption, he is owner 
of the whole river, and hath the right of fishing according to 
the extent of his land in length ; with this, (he adds,) agrees 
the common experieiice.'' I have extracted fully and freely 
from this valuable treatise, because it is universally considered 
as high authority, of itself, and because it defines with more 
precision than any other work, what constitutes a public river ; 
and marks the distinction between such as are public and those 
which are private property. The adjudged cases will, how- 
ever, bear out all the positions laid down by Lord Hale. In 
Lord FiizwaUer^s case, (1 Mod. 105.) the question was, whether 
the Defendant had not the right of exclusive fishing in the 
river of Wallfieet. Hale^ Chief Justice, ruled, that in the case 
of a private river, the lord having the soil, is good evidence 
to prove that he has the right of fishing, and it put the proof 
on them that claim liberam piscariam ; but in case of a river 
that flows and reflows, and is an arm of the sea, there, prima 
facie^ it is common to all. In the case of Carter v. Mureoit, (4 
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Burr. 2162.) Lord MamfiM heU, that the roles of law were 
viifbnii ; is riFen not navigable, the proprietors of the land 
have the right of fishing, on their respectiye sides, and it gene- 
rallj extended ad fikun medium aqum ; but in navigable livers, 
the proprietors of the land on each side, have it net ; the 
fishing is common ; it is, prima facUj in the king, and is pabUc. 
I cannot discover that these principles and distinctions have 
ever been denied, or over-mled ; and I venture to say, that they 
are of indispntaUe authority. We perceive, then, that some 
rivers and streams are wholly and absolutely private property, 
and that others are private property, subject, nevertheless, to 
the serviiudeof the public interest, and, in that sense, are to be 
regarded common highways, by water. The distinguishing 
test between those rivers which are entirely private property, 
and those which are private property subject to the public use 
and enjoyment, consists in the fact, whether they are susceptible, 
or not, of use as a common passage for the public. In Pahner 
V. MuUigan^ (3 Cainei Rep. 3).9.) this distinction was adopted 
by Chief Justice Keni. No case or dictum has been cited, unless 
it be those of St&ughion v. Baker, (4 Tyng, 522.) and Shaw and 
Otheri V. Crawford, (10 Johns. Rep, 23S.) which cmiaiders the 
circumstance, that fish generally, or salmon, (which Lord Hale 
pronounces not to be royal fish,) frequent a river at certain 
seasons, as having any controlling effect on the qaestion, whether 
the river is to be regarded as private pri^eriy, or liable to the 
public servitude ; on the contrary, we have seen that this dr^ 
cumstance has no influence on the question. It is evident, on 
looking into the case of Shaw and Cramford, that the court 
placed the decision on the fact, that the BaitenkUl had been 
used) for twenty-MU years, for rafting ; and we held, that a usage, 
for si|ch a length of time, would grow into a public right, espe* 
dally wh/en the public interest was so essentially promoted. 
The observation, ^^ that every owner of a mill«<lam on a stream 
which fish from the ocean annually visit, is bound to provide a 
convenient passage way for the fish to ascend,^' was an obiter 
diotum, uimecessary to the decision of the cause, and founded 
entirely on the case of Stoughton v. Baker. In that case, the 



▲BJtrBOBB CABB8* 157 

Sapreme Court of Ma8$achu$etu held, that a legislative resoli^ 
tion appQinting a committee, who were authorized to require 
the proprietors of certain dams on Jieponset rvoer^ to alter them, 
in such waj as should be sufficient for the passage of shad and 
alewives, at the dams, to be a legal proceeding, not repugnant 
to the constitution. The opinion is founded on the ancient and 
long continued usage of the General Court of MassaehwetU^ to 
appoint commissioners to locate and describe the site and dimen« 
sions of passage ways for fish ; and under the circumstances of 
the case, it was held, that the right of the proprietor of the 
dam was subject to the limitation that a reasonable and sufficient 
passage should be allowed for the fish. The court, howerer, 
eipresslj say, that any prostration of the dam not within the 
limltadon, would be an injury to the owner, for which he might 
appeal to his country, and have a remedy ; and that if the 
government, in the grant of a mill privilege, expressly, or by 
pecessary implication, waive this limitation, it would be bound. 
In the ctse then under consideration, the court said, it would be 
an unreasonable construction of the grant to admit, that by it all 
the people were deprived of a free fishery in the river above 
the dam, to which, until the grant, they were unquestionably 
entitled. Whether, in that case, the J^eponset river was navi- 
gable above the dam, is no where affirmed or denied ; but it is 
perfectly clear, that the court proceeded on local usages* and 
customs, and not upon the general and received doctrines of the 
common law ; for not a single case is referred to, nor is it even^ 
asserted, that the principles advanced are sanctioned by the 
Ef^Ush common law ; .whereas, it has been shown, that, by the 
common law^ the property in the river Safanac passed to 
Zephaniah Piatt, and has been transmitted, through him to the 
Defendants, without any limitation or restriction, and that the 
fishery itself became vested in the proprietor of the river ; it 
beii^ a conceded fact, that the river is innavigable for boats of 
any kind ; for there is no weight in the circumstance that, for a 
few years past, and since 1810, rafb have occasionally been 
brought down this river, when connected with the fact that the 
Defendant has received a consideration for that privilege. So 
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far, then, from this heing the exercise of a puhlic right, it Is a 
recognition of the Defendant's property in the river, and forti- 
fies and supports the Defendant's claim to it, as private property. 
In a case, thus circumstanced, the opinion of the court in Stougfc- 
ton V. Baker would protect the Defendant in the exclusive and 
undisturbed enjoyment of all the rights acquired under the grant, 
for there is no reservation of the use, by the public, of the river, 
either for passage or fishing. The reservation of carrying 
places^ upon any water communications within the limits of the 
grant, was intended to secure to the public portages^ had the 
river been, in fact, navigable. Upon this subject, the public 
functionaries appear to have been ignorant ; and this reservatioi 
was either mere matter of foriii, or was inserted for greater 
caution, with an intention to secure the right of having carrjsng 
places, if, upon further exploring the country, the river should 
be found navigable ; but it being otherwise, the reservation 
amounts to nothing. Zephaniah Plait^ then, and his assigns, 
gained a complete right to the exclusive enjoyment of the river, 
within the bounds of his patent, and to take the fish frequenting 
it. He and those holding under him have enjoyed ^his right, 
uninterruptedly, for more than thirty years ; and the indictment 
charges no other offence than that of obstructing the SaranaCy 
by a dam near its mouth. 

The indictment is founded on, and can be supported only by 
the force and validity of the two statutes of the Sd of April, 
1801, and of the 5th of April, 1813. The right of others to 
take fish in the Saranac, above the Defendant's dam, cannot be 
a public right, for if the river has been granted above the dam, 
to Zephaniah Piatt, the right to take the fish is a private and 
individual right ; and if it has not been granted, yet the light 
has not become public, so as to authorize the entry of any one, 
who may see fit to enter, for then the right would belong to the 
state. There can be no doubt, however, and so it was stated on 
the argument, that the lands have been granted to the high falls,, 
beyond which salmon never pass. These statutes do not ex- 
pressly mention, or refer to the Saranac river ; and the general 
words of the statutes ought to be construed with an implied 
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. exception of such rivers as had been fully and absolutely granted, 
without any reservation on the part of the state of a right to 
control the perfect use and enjoyment of the thing granted. 
The power of regulating and controling the use of the Saranac^ 
80 as to subserve the public interests, would have been impli- 
edly reserved, had that river been navigable ; but not being so, 
the legislature have no greater right to pass laws, directing 
how the waters of that river shall be used, than they would 
have to regulate the use of the most inconsiderable rivulet, or 
streams throughout the state, which have been granted by and 
held from the state. We are compelled, then, by an imperious 
duty, to examine and decide, whether the acts in question, 
under the facts in the case, are warranted by the constitution of 
the United States. I would premise, however, and it is not 
disrespectful to the legislature to presume the fact, that they 
were uninformed as to the terms and extent of the grant to 
Zephaniah Platt^ and of the conditions and reservations in the 
grant itself; and that they were also uninformed as to the inna- 
vig^bility of the Saranac^ or else th^re would have been an 
express exception of that river. Had the question been pro- 
pounded to the legislature, whether they intended to invade 
private rights, so far as to compel the proprietors of those 
valuable and extensive establishments near the mouth of the 
iSaranac, with their own hands, to destroy their usefulness, by 
altering their dam so as to deprive them of the use of the water 
to any beneficial purpose, when these proprietors had acquired, 
by a grant from the state, and the law of the land, an ample and 
uncontrolable right to the sole and uninterrupted use of those 
waters, it cannot be doubted, from the high and sacred regard 
to private rights which the legislature have always observed, 
that they would indignantly have disavowed any such intention. 
Upon a question involving a construction of the constitution 
of the United States^ we have had occasion, in the case of 
Maiker and BimA, (16 Johns. Rep. 233.) to express our sense of 
the paramount and controlling authority of the decision of the 
Supreme Court of the United States^ upon that clause in the 
constitution, which declares, that no state shall pass any law 



impairing the obligation of contracts. On the present sabject, 
we liave the decided opinion of that conrt^ pronounced in a case 
analogous in principle. In the celebrated case of Fletcher ▼. 
Peek^ (6 Cranch^ 136.) Chief Justice Marshall^ in delivering the 
opinion of the court, held, that a grant made bj the state of 
Qeorgia of certain lands, was to be regarded as an executed 
contract, under the constitutional provision, and that the state of 
Creorgia could not, either by general principles common to oar 
free institutions, or by the provision in the constitution of the 
United States^ pass a law, whereby the estate of those holding 
under the first grant, could be constitutionally, and legally im- 
paired, and rendered null and void. The same principle was 
again maintained, by that court, in the case of the state of JVew 
Jersey v. WUson^ (7 Cranch^ 164.) The acts in question do not 
profess to render the grant to Zqihaniah Piatt null and void ; 
but if judgment should pass against the Defendant, on the ground 
that his dam is a public nuisance, it would become the duty of 
the court to adjudge, that the nuisance be abated ; and thus the 
grant, under which the Defendant holds, would be manifestly 
impaired, inasmuch as he would be prohibited the ^ use and 
enjoyment of a valuable and essential part of it. The prindpie 
adopted by the Supreme Court of the United States extends as 
folly to a case where a material and essential part of the grant 
is impaired, as to a case where it is entirely impaired. The 
conclusion, then, is irresistible, that the acts in question are un* 
constitutional and invalid, so far forth as they affect the river 
Saranac, within the bounds of the patent to Zephaniak Piatt 

It is not intended to call in question the power or supremacy 
of the legislature, to legislate for general and public purposes, 
promotive of the public good, when acting within the pale of 
the constitution ; nor is the power of taking away private pro- 
perty fbr public purposes, at all denied. Private property may, 
in many instances, be appropriated to public use ; but such 
appropriations are constitutional, legal, and justifiable only, 
when a fair and just equivalent is awarded to the owner of 
property thus taken. In the present case, no equivalent is 
offered, or provided, for the loss which must inevitably ensue, 
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upoD a compliance with the requirements of the statutes on 
which the indictment is founded. 

I am sensible that the le^islatt^re have passed many laws 
regulating the slope of dams, to facilitate the passage of fish ; 
but what are the particular circumstances of the rivers, in 
regard to which these laws were enacted, I am uninformed ; 
it may be that they are navigable for boats, and then no objec- 
tion could lie to such acts. In the present case, the river 
Saranac is not capable of being used as a passage way for boats 
or water craft of any kind. It has been granted, and thus has 
become private property, as high up as salmon ascend. The 
fishery itself has passed under the grants ; the Defendants, and 
those whose estate they have rightfully and legally acquired, 
erected the dam sought to be altered ; and they have been in 
the uninterrupted enjoyment of all the rights connected with 
the dam, for more than thirty years. Can it admit of a doubt 
that the Defendants^ rights, growing out of a contract executed 
by the state, and for which a valuable and competent consider- 
ation has been received, will be impaired by the demolition of 
the dam, or an alteration of it, which might, and probably 
would, essentially destroy an immense property ? 

I have already said, that the legislature would, no doubt, 
have excepted the Saranac out of the operation of the statutes, 
had all the facts been known to them ; yet as it is included 
under the general terms and provisions of the acts, I am con- 
strained to say that those acts are inoperative, as regards the 
Defendants, on the ground, that they impair the obligation of a 
contract. In coming to this conclusion, we act conformably to 
the declared opinion of the highest tribunal under the constitu- 
tion of die Untied States^ whose decision we are bound to re- 
ceive, as a correct exposition of that instrument. 

Judgment for the Defendants. 
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1 tlooT, 535, 

PERKINS V. DOW. 

ACTION for a naisance ; declaring, that for time immemoxial 
a certain stream of water had mn through the Defendant's land 
in its natural course, to and through the Plaintiff's land, which 
he had constantly used for watering his cattle, flowing his land, 
and carrying his grist-mill, which was anciently erected upon 
said stream ; that on the day of Mgiut, 1790, the Defen* 

dant by digging a ditch on his own land, had turned and diverted 
said water out of its natural course, so that it was prevented 
coming to the Plaintiff's land ; whereby he was deprived of it 
for the purposes above expressed, &c. Damage £500. 

Plea — Not guilty. Issue to the jury. 

Question — ^Whether the Plaintiff might g^ve evidence of any 
diyerting of said water, for the purpose of enhancing the dami^es 
previous to July^ A. D. 1790, when said obstructions were 
removed by the Plaintiff. 

By THE Court — He may ; for as the Defendant replaced the 
same obstructions immediately after, it is to be considered as a 
continuation of the same nuisances. 

One Hun, who tended the Plaintiff's mill during this period 
upon shares, was produced as a witness, and objected against by 
the Defendant on the score of interest ,- and by the Court was 
not admitted — upon which Hun made and executed a full dis- 
charge to the Plaintiff, which he received and accepted — also 
he made a full discharge to the Defendant, which he offered to 
the Defendant, but he refused to receive it ; but upon said Htifi'« 
tendering said discharge to the Defendant, and lodging it in the 
custody of the clerk for his benefit, the Court admitted him. 
Doug. 134. 
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Upon theevidence, the case appeared to be thus— The Defen- 
dant owned a yaluable meadow through which said stream of 
water ran ; which stream ran east and west, and was easily 
turned oat of its natural course on the Defendant's land ; the 
Defendant by placing dams in the natural channel, and catting 
small ditches northward and southward upon his own land, threw 
the water upon his meadow, northward and southward ; the 
water which was turned out northward, was not absorbed, re- 
tamed into the natural bed of the stream, before it got to the 
Plaintiff's land ; what was turned out southward, which was by 
far the greater part, did not any part of it return into its natural 
course i^^ before it came to the Plaintiff's land, but went off 
southward into the low lands. 

The jury brought in a verdict for the Defendant ; the Court 
dissented from the verdict, and delivered their opinion upon the 
law in the case. 

The Defendant had right to use so much of said water, pass- 
ing through his land, as to answer all necessary purposes, to 
supply his kitchen, and for watering his cattle, &c. also he had 
light to use it for beneficial purposes, such as watering and 
enriching his land ; but this right hath restrictions, and must be 
so exercised as not to injure the Plaintiff, who lies next below, 
and who hath right to have the surplos flow into his land in the 
natnral channel ; and which appeared might easily have been 
done in this case ; the Defendant, therefore in diverting the 
surplus of the water, not used by him, out of its natural course 
and away from the Plaintiff's land was an injury and a nuisance. 
Upon which the jury found a verdict for the Plaintiff, and £15 
damages. 

The principles of law advanced in this case were recognized 
by the Superior Court at Windham March term, A. D. 1783, in 
the case of Howard v. Mason. 

The Plaintiff declared — That for more than seventy years, 
he and those under whom he claimed had enjoyed aqd qsed a 
certain stream of water, for the purpose of carrying his grist- 
mill ; which stream was formed by the confluence of a number 
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of MifiiHet Btreaibs ; one of which mn ixt its sattiril course 
through the Defendant's land ; and that tibe DefendaAt by (butting 
a new ddteh had turned the greater part of said smaller streiin, 
frdm its naitaral course, and spread it upon his own had near )i 
ndle aboTe tbe Plaintiff's mill) whereby most of it, was abaorbed 
before it came to his mill, and that he was greatly jp^ejiidieed 
thereby, &c. Plea — ^Not guilty ; and verdict for Ihe PleJntiC 

The Defendant moved in atrest of judgment-^lluit tb^ 

Plaintiff's declaration was insnfficient 

• 

The question waiS — Whether the Defendant had right to dimiv 
nish the quantity of water, by spitedhig it upon Ms land to 
manure and enrich it, and make profit. The Coart determined 
that he had ; provided he did it prudently, and did not deprive 
the Plaintiff of the surplus — and judgment was arrested af^ot^E^ 



15 Johnson's Kar. SI 3. 
PLATT V. JOHNSON AN© ROOT. 

TtilS was an action on the c^de for obstructing the waters of 
the Cincinnatus Creek, in their ancient course across the Defen- 
dant's land to the Plaintiff's grist and saw mills, erected on his 
land lower down the stream, whereby the waters of the creels 
were withheld from the Plaintiff's mills, and the Plaintiff de- 
prived of the profits of his mills. The cause was tried before 
lilr. Ch. J. Thompson at the Oneida circuit, in /tine, 1817. 

The Plaintiff, being possessed of land lying on both sides of 
the creek, in 1797 erected a saw mill and dam on the creek ; in 
1805 and 1806 he erected a grist mill pear the other, the dim 
answering for both mills ; and in 1810 he built a new grist mill 
at a short distance below the first mills ; all which mills had 
been in use from the time of their first erection. In 1809, the 
proprietors of the farm, afterwards held by the Defendants, 
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built a Asm acroBs the creek, about sixty rods al^oTS the Pkin- 
tiff 's dam, with a fulfing-inill^ and in 18t2 erected a cardiaf 
machine near to it. The Defendants purchased their mills, and 
entered into possession abont two years before the trial, fij 
means of their dam, the water of the creek was detained while 
the pond of the Defendaats was filling, and in yery dry seasons, 
espedally in 1816, the Plaintiff had, occasionally, to wait for 
the water, until the Defendants had raised a pond sufficient to 
tutu their mills ; and in one instance, when the water was on- 
commonly low, the gate of the Defendants was kept shut for 
Marly three days, during which time the Plaintiff ^fl Bkill 
was stopped; on other occasions it was stopped for a less 
time, and the Plaintiff's customers had been obliged to carry 
their grain to other mills. The water, after having been used 
by the Defendants, was turned immediately into the natural 
ehamiel, about sixty rods above the Plaintiff's mills ; and the 
Defendants had in no instance shut down their gates, except 
lor the purpose of raising a pond for the use of their worloB, 
wUch required a greater quantity of water than the Plaintiff's, 
al whose mills the fall of water was so great, that the usiual 
quavtity in the stream, at ordinary seasons, would carry his milk 
at good speed, and in dry seasons, the grist-mill would gritid 
from ten to twenty bushels in a day. It appeared that the Plains* 
lUr bad taken some measures to turn away the waste water ftom 
the Defendants' dam into a channel for the use of Ids mills. It 
also appeared in evidence, on the part of the Defendants, that 
ibeffe had been little or no complaint on Ibe part of the Plain** 
tiff, untM 1616, which was a dryer season than had ever been 
know>n before ; that the Plaintiff might so alter his dam as to 
sare M ^e wwte water, that the Plaintiff's mills were turned 
with much more force and speed, when the Defendants raised 
tbeir gates, by reason of ^e increased quantity of water, and 
Hiat when his grist-mill had a full bead of water, it would grind 
sikty -or seventy bushels a day. 

A verdict was found for the Plaintiff, for S5 dollars, which, by 
ccoBeBlt, was made subject to the opinion of the court, on a case 
oontaining tbe facts above stated. 
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TaoMFSOiT) Ch. J. deHvered the opinion' of the court. The 
question inyolved in the decision of this case may, perhaps, he 
considered as one of the first impression. I' cannot persnade 
mjrself, however, that the claim set up hj the Plaintiff can be 
sustained npon any principles of law recognized in oar courts. 
The principle sought to be established is, that a previous occu* 
pancy of land upon a stream of water, and an appropriation of 
the water to the purposes of a mill, gives such a right to the 
stream, in its whole extent above, as to control the use of the 
water, so as to prevent any subsequent occupant from using or 
detaining the water, to the least injury or prejudice of the first 
occupant. Unless the principle thus broadly stated can be sup- 
ported, the Plaintiff mast fail in the present action ; for there is 
no colour for chaiging the Defendants with having diverted the 
natural course of the stream, or unnecessarily wasting the water, 
or wantonly detaining it longer than was reasonable and neces^ 
sary for their own machinery and water works ; nor is there any 
pretence that the Plaintiff had been so long in the previous use 
and enjoyment of this stream of water, as to afford the presump* 
tion of a grant of the same beyond the bounds of his own land. 
The Plaintiff's right, therefore, if any legal right exists, mast 
grow out of the mere fact of his having first erected his ndll. 
To give such an extension to the doctrine of occupancy would be 
dangerous and pernicious in its consequences. The elements 
being for general and public use, and the benefit- of them appro- 
priated to individuals, by occupancy only, this occupancy must 
be regulated and guarded, with a view to the individual rights of 
all who may have an interest in their enjoyment ; and the maxim 
sic utere too, ut aJienum non ladas^ must be taken and construed 
with an eye to the natural rights of all. Although some con- 
flict may be produced in the use and eojoyment of such rights, it 
cannot be considered, in judgment of law, an infringement of 
the right If it becomes less useful to one, in consequence of 
tilde enjoyment by another, it is by accident, and because it is 
dependent on the exercise of the equal rights of others. Many 
general and public considerations might be resorted to, to en- 
force and establish this doctrine. But I think this question falls 
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within the principles fully recognized bj this court in the case 
of Palmer v. Mulligan, (3 Caines^ 313.) Though there was a 
difference of opinion on the bench, as to the result of the mo- 
tion in that case, yet this difference did not, in any measure, 
turn on the question presented by this case. Spencer^ J. said, 
the act of erecting a dam by the Defendant was a lawful act ; 
and though, in its consequences, slightly injurious to the Plain- 
tifis, they were remediless : it was damnum cAsque injuria* The 
erection of dams on all rivers is injurious, in some degree, to 
those who have mills on the same streams below, in withholding 
the water ; yet this had never been supposed to afford a ground 
of action. Livingston^ J. said, each one had an equal right to 
build his mill, and the enjoyment of it ought not to be restrained, 
because of some trifling inconvenience to the other ; and he utter- 
ly rejected the doctrine, that the person erecting the first mill 
thereby acquired any superior rights. Were the law, he ob- 
serves, to regard little inconveniences of this nature, he who 
could first build a dam or mill on any public river would ac* 
quire an exclusive right, at least for some distance; for a 
second dam could not be built, unless at a considerable distance, 
without producing some mischief or detriment to the owner of 
the first Here the principle on which the Plaintiff rests is di- 
rectly met, and treated as leading to extravagant consequences, 
altogether inadmissible. 

Although I differed from the opinion of the court in that case, 
it was upon the ground that the Plaintiff had acquired a superior 
light by a prior enjoyment of the water, in a particular manner, 
for forty years, which was sufficient to raise the presumption of a 
grant ; and the chief justice who also dissented from the majority 
of the court, rejected the doctrine set up by the Plaintiff in this 
case. Many cases, said he, may be supposed, which would be 
damnum absque if^uria : such as the insensible evaporation and 
decrease of the water by. dams, or the occasional increase or de- 
crease of the velocity of the current, and the quantum of water- 
below. Many such circumstances may be inevitable from the 
establishment of one dam above another upon the same stream. 
I have been thus particular in noticing the several opinions in 
this case, because, if the principles which seem there to be 
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taken (ov granted bj the whole court, are well fonaded, they 
are in direct hostility to the PlaintifiPs right of action. There is 
BQ ground, in point of fact, if that could make any difference in 
the principle, for allegii^ that there was no n<iliir«»/ mill seat or 
fall, wbe^e the Defendants' works 9re erected. There is enoii^h 
fl^ eyery purpose for which the Defendants ha^e, and b^d, a 
rigbl In use the w«ter. The court are, accordingly, of opinion, 
that the Defendants are entitled to judgment. 

Ju^ment for the Defendants. 



10 JoiursoH^s Rep. 241. 

SACKRIDER AND ANOTHER v. BEERS AND 

ANOTHEIL 

IN Error, on certioitari^ from a justice's court B: 4r B. sued 
S. ^ S. before the justice. The declaration was for diverthif 
the watercourse of the Plaintiffe, by which the Plai«tiifl& were 
disturbed in the enjoyment of their grist-mill. The BefeadantB^ 
S. ^ 5., pleaded, not guilty. It was proved tiliat the Defendants 
erected their taw-iiitU aiad dam^ in 1806, across the Delawmrt 
riyer, about fifty rods above the mill-dam of the Plaintifis, which 
had been built and used for above 18 years before. The De&n* 
daats took the water out of the river at their dam into a rau* 
way on the north-westerly side of the river, and whi/ch emptied 
again into the river, about 40 rods below the dam of the Plaliip 
ijA. The Defendants owoed the land on the westerly side of 
the river, and the Plaintifii^ mill is on the south»easterly side ; 
and they also take the water tiirough a raee*way whidi is 
returned again into the tiver below the mouth of the race-way 
of the Defendants. The jury found a ver^t for the Pkdntifi) 
on which the justice gave ^dgment. 

Fool, for the Plaiotifib in error. 

D, Ruggks^ contra. 



n 
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Per Curiam, There is no just objection to the recovery of 
the Plaintifis below. The Defendants were answerable in da- 
mages for the injury to the Plaintiffs in the enjoyment of their 
mill, by diverting the natural course of the water. The Defen- 
dants had, no doubt, a r^ht to bmlil a mill on their land ; but 
they must so construct the dam, and so use the water, as not to 
injure their neighbours below, in the enjoyment of the same 
water according to its natural course. (3* Caines^ Rtp. 320.) 
The judgment must be affirmed. 

Judgment affirmed: 



Cro. Car. 575. 

SANDS V. THEFUSES. 

ACTION on the case, for stopping a water-course ronniog to 
fast mill ; and declares, tbat hie was seised in fee of a miU, an^ 
had a watercourse rumiAg in the Defendant's land to the said 
mUl^and tbat the Defendant bad stopped his watercourse. The 
Defendant pleads a vitious plea ; whereupon the Plaintiff deraur^ 
red. 

And now, BectKe^ for the Defendant, moved in arrest of judg^ 
meftt, that the declaiation was iU, beca^use he doth not declare 
tbat his miU was a» ancient mill, and that the watercourse was 
jm aaciei^ waterpovrse, nor doth he prescribe to have a wateis 
coarse in the Defendant's land. But all the Court held it to be 
well eiK>Hgh,, and may well matntaio his action upon the case, 
being lawfully i» possession, aad the stopping of the water Is 
tortious, and a damage to his mill ; and although he doth not 
shew que estate, that is not material ; and it hath been divers 
times so ruled, viz. 33 Eliz. in Sly v. Mordantj but because this 
was moved the last day of the Term, day was further given 
until the next Term. 

£2 
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Barnewall and Alderson^s Rep. 258. 
SAUNDERS V. NEWMAN- 

THE declaration stated, that Plaintiff was possessed of a 
water-mill, with the appartenances, &c., in which mill he had 
used, exercised, and carried on, and still of right ought to use, 
exercise, and carry on the trade and business of a miller ; and 
that the Defendant was possessed of another mill and mill-pond, 
and that the water of a certain stream from time immemorial 
had flowed, and still of right Ought to flow in its usual channel 
unto the mill of the Plaintiff, and from thence unto the mill and 
mill-pond of Defendant, and from the mill and mill-pond of De- 
fendant in its usual channel, without being penned or forced 
back so as to occasion any injury to the Plaintiff's mill ; yet 
the Defendant, well knowing the premises, wrongfully kept 
and continued a hatch-dam or mill-head of and belonging to his 
mill-pond, raised to a much greater height than the same had 
theretofore been, whereby large quantities of water of the 
stream which ought to have flowed and escaped from and out 
of the Defendant's mill and mill-pond in its usual channel below 
the same mill, and away from the mill of Plaintiff, was greatly 
prevented from flowing and escaping from the mill and mill- 
pond of Defendant, as the same otherwise would have done, and 
by reason of such obstruction quantities of the water and stream 
were penned and forced back against the wheel of the Plain- 
tiff's mill, whereby Plaintiff was prevented from working his 
mill, to his damage, kc. Plea, general issue. At the trial be- 
fore Mr. J. Burrough at the last assizes for the county of FTiito, 
it appeared in evidence that the Plaintiff^s mill was built on the 
site of an old mill which had existed in that spot for a space of 
at least forty years. In 1801 this old mill was burnt down, and 
the Plaintiff then built the present mill, with a wheel of the 
same dimensions and on the same level with the former one. 
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Since that period, however, he had erected a new wheel of 
different dimensions, but requiring less water. The level of 
the water however continued the same. It was for an inju- 
ry to this last wheel that the action was brought. Upon these 
facts the learned Judge was of opinion, '^ that as this was an 
action founded on the Plaintiff's possession, and for an injury 
to that possession, and as he had not enjoyed his mill in the 
state in which it was when the injury was sustained for the 
space of twenty years, he was not entitled to recover : that if 
the mill had remained in the state in which it was when re- 
built in 1801, he would have been entitled to maintain his ac- 
tion for an injury, but be thought fit to alter it, and to make a 
new wheel so materially different from the former, that the 
evidence of his right was gone ; and this being his own volunta- 
ry act, the learned judge thought that he could not maintain the 
action on the ground of possession, for he could only support it 
by a medium of proof, not that this was the same wheel, but 
that if the old wheel had remained, the acts of the Defendant 
would have injured him in that state.'' 

Lord Ellenborougb C. J. The Plaintiff in this case has de- 
clared that he was possessed of a mill, and that the water has 
been used to flow in a particular manner. Now if by any al- 
teration lower down the stream, the water be prevented from 
escaping, as it has usually done, and that be to the prejudice of 
the owner of the mill, it seems to me to form the ground of an 
action against the party so obstructing the water. If indeed the 
Plaintiff had stated in his declaration his right to be in respect of 
a mill of a given construction, the result might have been dif- 
ferent ; but in the present case there must be a new trial. 

Bayley J. I do not see how the alteration of the wheel can 
make any difference in this case ; at least so far as to withdraw 
it from the consideration of the jury. It seems to me that all 
the allegations in the declaration were proved : the Plaintiff 
proved that he was possessed of a mill, and that the water had 
flowed from time immemorial in a particular channel, and that 
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the Defendant had obstracted it. The •bjection therefore, if 
any, must be upon the record. |f a person stops the cnirent of a 
stream which has immemoriaUy flowed in a given direction, and 
thereby prejudices another, he subjects himself to an action. I 
therefore think that tliere most be a new trial. 

Abbott J. When a mill has been erected upon a stream fw 
a long period of time, it gives to the owner a right that the 
water shall continue to flow to and from the mill, in the man- 
ner in which it has been accusiomed to flow during all that time. 
The owner is not bound to use the water in the sune precise 
manner, or to apply it to the same mill : if he were, that would 
stop all improvements in machinery. If, indeed, the aUerations 
made from time to time prejudice the right of the lower mill, 
the case would be difierent ; but here the alteration is by no 
means injurious, for the old wheel drew more water than the 
new one. I therefore think that in this case the nonsuit should 
be set aside. 

HoLROYD J. The rule laid down in Bealy v. Shaw (a) by Mr. J. 
Le Bkmc is this, '^ that after the erection of works, and the ap- 
propriation by the owner of the land of a certain quantity of 
the water flowing over it, if a proprietor of other land after- 
wards take what remains of the water before unappropriatedi 
the first-mentioned owner, however he might before such se^ 
cond appropriation have taken to himself so much more, cannot 
do so afterwards." The Defendant therefore had no right to 
use the water in this case after the erection of Plaintiff's 
mill, in a different manner than it had been accustomed to be 
used before ; for at all events by that act the Plaintiff sf^propri* 
ated to himself the water flowing in that particular way. Now 
the water used to flow without the obstruction complained of. 
The Defendant therefore can have no right to turn the water 
back upon the Plaintiff's mill. The change of the wheel can 
make no difference ; because at the time it was-4one it was 
certainly lawful for the Plaintiff to make the alteration. Then 

(«) 6 East, 219. 



1 

1 



ADJUBOBH eABBl. 173 

if that be so, the Defendaot by this subsequent act cannot de- 
prive the Plaintiff of an advantage whieh he had already lawful- 
ly acquired. 1 ann therefore of ot>inion that the nonsuit mutt 

be set aside. 

Rule ab6olute»(a) 



5 Burrow, 2814. 

SEYMOUR AND OTHERS v. LORD COURTENAT 

AND OTHERS. 

THIS was an action of trespass for disturbing the Plaintiffs' 
several fishery. At the trial, the Plaintiffs were nonsuited. 

The Cmrt took a few days to advise. 
And on Monday 25th Ntroemher^ 1771, 
Lord Mansfield delivered (heir resolution. 

It is not necessary for us, in the present case^ to give any 
opinion ^^ Whether a person can have a several fishery, withmt 
being (mner of the soil ^^"^ as we think that it was the intention 
of this grantor to pass every thing that was necessary to convey 
a sereral fishery to the Plaintiffs. 

If there had been no other count in this declaration, but the 
first (which is for breaking their close covered with water,) it 
might have been necessary for us to have determined whether 
the ownership of the soil was in the Plaintiffs, or not : but if 
there are other counts in the declaration, upon which the 
Plaintiffs might maintain their action, that will be a sufficient 
ground for us to set aside the nonsuit. And we are all of opinion, 
that the Plaintiffs might maintain their action, upon the 2d, 3d, 
and 4th counts, (which are for disturbing them in their several 
fishery.) 

(a) See LuttreVs case, 4 Cokeys Rep, 87. 
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We agpree in the position, that, in order to constitute a several 
fishery, it is requisite that the party claiming it should so far 
haye the right of fishing, independent of all others, as that no 
person should haye a co-^xtensive right with him in the suhject 
claimed : (for, where any person has such co-extensiye right, 
there it is only 2l free fishery.) But we think that a partial inde- 
pendent right in another, or a limited liherty, does not derogate 
from the right of the general owner. 

Here, Lord Clifford being the general owner demised to the 
Plaintiffs, reserving a particular species of fishing, viz. the oys- 
tery ; which, in its nature, is to be exercised in a particular 
mode. 

A reservation is equal to a grant Therefore it brings it to 
the same question, as if the Plaintiffs, being the general owners, 
had granted the sole right of fishing for oysters, to Lord Clifford. 
And, taking that to be the case, we think the Plaintiff would 
still have had a several fishery to all intents and purposes, except 
as to the taking oysters ; which is no part of the present dispute. 

And as to the liberty reserved to Lord Clifford^ of taking fish 
for his own table, that is a mere lifnited liberty^ and not co-exten- 
sive with the right of the Plaintiffs, who can take fish at all 
times, and for all purposes. 

If this is not a several fishery, it would not be any species of 
fishing, that the law knows. It could not be a free fishery ; 
because no person has a co-extensive right with the Plaintifife. 
And as to its being a common of fishery, that is not pretended. 
Therefore, on the whole, we think it can be no other than a 
SEVERAL fishery; and that the Plaintifis might maintain their 
action, on those counts adapted to such right ; and consequently^ 
that the nonsuit should be set aside, and a new trial granted. 

Rule — That the nonsuit be set aside, (without costs on 
either side ;) and a new trial had. 
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10 Johnson's Rep. 236. 
SHAW AND OTHERS v. CRAWFORD. 

IN error, on certiorari^ from a justice's court. Crawford sued 
Shaw and several others, before the justice. Three of the De- 
fendants appeared, and the Plaintiff declared for damages done 
to his boards, at the mill of the Defendants, on the Battenkill^ in 
Washington co\miy^ in Abvem6er, 1810. The Defendants plead- 
ed the general issue, and there was a trial by jury. The Plaintiff 
proved bj three witnesses, that the Battenkill had been used for 
raftings for above 36 years; and another witness testified that he 
had known jt to be so used for 26 years. It was also proved that 
the apron of the Defendants' mill dam was out of repair ; that 
when it was in repair, light cribs of boards would float over the 
dam in safety ; that the Defendants had long kept an apron over 
the dam ; that when the Plaintiff^s raft of boards was taken down 
the kill, there was a large stick of timber run over where the 
apron ought to be, and where the 'rafts usually pass down, and 
by reason of that obstruction, the Plaintiff sustained damages, in 
the loss of his boards, to the amount of 18 dollars. The De- 
fendants moved for a nonsuit, on the ground that the Battenkill 
was not a public highway ; but the justice charged the jury 
that it was a public highway, and a verdict was found for the 
Plaintiff 

The cause was submitted to the court without argument. 

Per Curiam. According to the authority of Sir Mathew Hale, 
and which was cited in Palmer v. Mulligan (3 Caines^ Rep. 315. 
319.) a river not navigable in the common law sense of the 
term, and though the fee of it belongs to the owners of the adjoin- 
ing banks, may still be liable to the public uses of rafting and boat 
navigation, as a public highway. The Battenkill has been used 
for rafting for twenty-six years and upwards. This was fully 
proved upon the trial, and no right was set up in opposition to the 



176 ABJUIKISS CASKSU 

right founded on this usage. A usage of this length of time will, 
of itself, g^w into a puhiic right, and especially, where the 
puhlic interest, or puhiic convenience, is essentially promoted. 
Thus, a private passage leading from one part of a puhiic street 
to another, and heing open to all the world, for a great numher 
of years, was held hy Lord ElUnbarough to grow into a puhiic 
fight, which could not he interrupted. (Hex v. Lloyd^ 1 Campb. 
860.) In the case of Bahton t. Btnsted^ (1 Campb. 463.) Lord 
EUmborcHgh also ruled, that tweoty years' exchi^ye enjoyment 
^ water, In any particular manner, affords a conclusive pre- 
sumption oi right in the party se enjoying it. The case of 
Btales V. Shaw^ (6 East^ 208.) was a solemn decision of the K. B. 
on that very point. 

Though the BattenkiU he omitted in the statute declaring cer- 
tain rivers and streams puhUc highways, this omission cannot 
prejudice or impair the right, which the public may have ac- 
quired by usage. The object of the act was not to release any 
public right, but to ascertain and declare it, in cases where it 
otherwise might have been doubtful, or liable to dispute and in- 
terruplion. When a river is so far navigable as to be of publfc 
use in the transportation of property, the public claim to such 
navigation ought to be liberally supported. The &ee use of 
waters which can be made subservient to commerce, has, by the 
general senseof mankind, been considered as a thing of common 
right. Individuals who occupy the adjoining banks may use the 
waters for their own emolument, so far only as it can be done 
without any material interruption of the public use. Every 
owner of a mill-dam on a stream which fish from the ocean an- 
nually visit, is bound to provide a convenient passage way for 
the fish to ascend. This point was lately decided by the supreme 
court of Massachusetts^ in the case of Stoughton v. Baker^ 
(4 Tyttg^s Mass. T. R. 522.) The civil law contains ample and 
precise regulations on the whole of this subject. Every impe- 
diment to the natural course and the natural use of rivers srad 
streams, which essentially contribute to the public benefit, be- 
comes a public nuisance. 

Judgment affirmed. 
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4 Day, 244. 

WALTER SHERWOOD v. EDMOND BURR AND 

GERSHOM BURR. 

MOTION for a oew tml 

Tiiia was an action on the caset for ob«tractiDg the Plaintiff 
in the free use and enjoyment of a fnlling mill. 

, The Plaintiff bad a foiling mill on the same stream of walet 
with a com mill belonging to the pefendants, who, about ten 
jean agp, raised their dam one foot higher than it had eyer 
preyiooslj been ; by which the water was thmwn back upon 
the wheel of the Plaintiff's mill, and its motion impeded so as 
to prevent its being, used. The Plaintiff produced in evidence 
a grant of the town of Fairfield^ in which the mills were, dated 
1766, authorizing JSTathanUl Perry to build a fulling mill at the 
place where said mill now stands. It was proved that this full^ 
ii^ mill was built in pursuance of the grant, more than forty 
years i^Oy and bad ever since been in constant use. The title 
of the Plaintiff was derived through his father, Reuben Sherwood^ 
by deed from him in 1808. 

The Defendants produced a grant by the town of Faitfieid to 
jQ$eph Perryj empowering him to build a com mill where the 
Defendants' mill now stands, and referring to a certain indenture 
xnade between uddJateph and a committee of the town. The 
indenture was produced ; and, among other thii^, it provided 
<^ that said Jaseph^wad his assigns should grind all such grists of 
all sorts of f^ain as should be Wought by any inhabitant of said 
town, seasottd^ly,!' 4tc. ; also, that he should put the stream to 
no other nse than that of supporting a com mill, without leave 
of the town. The Defendants proved that they had ail the 
ill^and title oiJaeeph Perry ; that they, and those under whom 
th^ claim, had maintained said mill and dam more than eighty 
years ; smd tiiat the dam was not now, and had not at any time 
been, of greater he^ht than was necessary for the most bene- 

23 
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ficial management of the mill. It was also proved that while 
Reuben Sherwood was in possession, and before the ezecation of 
his deed to the Plaintiff, the Defendants claimed, and insisted on 
their right to maintain the dam at its present height ; in pnrsu- 
ance of which claim thej had, ever since, by their dam, thrown 
the water back upon the Plaintiff's mill wheel, as alleged ; and 
that Reuben Sherwood denied their right to maintain their dam 
at said height. It was claimed, that the conveyance by said 
Reuben to the Defendants was, therefore, void by our statute 
against selling pretended titles, (a) 

In charging the jury, the court said, it was unnecessary to 
decide the latter question ; and that, if the jury were satisfied 
that the fulling mill had been erected and used during the period 
stated, and that the Defendants' dam had been raised within ten 
years, they would find for the Plaintiff. In pursuance of this 
direction the jury found a verdict for the Plaintiff, and the 
Defendants moved for a new trial on the ground of a misdirec- 
tion by the judge. 

Mitchell, Ch. J. (after stating the case.) The first ground 
urged for a new trial is, that there was a misdirection or omis- 
sion of duty in the Court, in declaring to the jury that it was 
unnecessary then to decide the question whether the deed from 
iieu6en Sherwood to the Plaintiff was affected by, or came within, 
the statute against selling or purchasing disputed titles. The 
court are under no obligation to decide evei^ question of law 
proposed by the counsel, if they are of opinion it does not 
apply to the case. It would be eitraordinary to put questions 
4o 4he xourt not applicable, and then move for a new trial 
because the court woidd not iiecide the question impromptu. 

The object of the statute, as the title purports, was to prevent 
the buying and maintaining disputes in baigains, and other 
alienations of lands, &c. It i9 thereby enacted '^that all bar- 
gains, sales or other alienations of lands, tenements, or heredi- 
taments, whereof the vendor or grantor is disseised, or ousted 
of the possession, by the entry, possession, or improvement of 
any other person, (the present possessor only excepted,) shall 

(a) 1 Siat. Cm. tit, 97. c. 17. s. 1. 
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be null and void." The statute contemplates that species of 
property only of which the vendor may be disseised, or ousted 
of the possession, by the entry or possession of another. The 
terms ^ disseised, or ousted," are used in their technical sense* 
A person can with no propriety of expression be said to be 
disseised of a right for the recovery of which a personal action 
only lies ; but of such only as may be restored to him by action 
of ejectment or real action ; these are the only actions which 
will lie in favour of a person disseised, or ousted, to regain 
possession. 

To apply this to the case under consideration. The Defen- 
dants did not, by raising their dam, and thereby impeding the 
Plaintiff's grantor in the use of his mill, enter upon and disseise 
the grantor of the Plaintiff. He was never ousted of the 
actual possession of any lands or tenements, but only hindered 
and obstructed in the use of a right incident to the land ; nor 
would ejectment, or any other real action, lie to recover the 
possession of this right, which was not land, but an incident 
only to the land deeded to the Plaintiff by his grantor ; and not, 
therefore, a right intended by, or included in, the statute. As 
well might it be pretended that a man, by filling a ditch in his 
own land, and thereby preventing the water from draining. off 
from his neighbour's land, or building a smelting house, or 
erecting any other nuisance, thereby prevented his neighbour 
from selling the land with the right to drain off the water by 
the ditch, or the enjoyment of wholesome air, while the nui- 
sance existed, and subjected the owner to a penalty, if he should 
sell the land with its appurtenances. 

The Plaintiff, by his purchase and deed, acquired all the 
rights which his grantor had. And here it is unnecessary to 
consider the terms of the original grant from the town of Fair' 
JUld to either party. The mill of the Plaintiff had been erected 
for more than forty years ; and, during the whole of that time, 
except the last ten years, the stream, of water had been suffered 
to flow off below without interruption, or any obstruction to 
the injury of the owner of the fulling mill. It is, therefore, 
DOW too late to deny the Plaintiff's right after so long, an enjoy- 
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Btent of the privilege, unless it is lost by sone act or n^Ii^ 
geoce of his, or those ander whom he claims. 

In analogy to the statute of limitations, which gives title to 
land by fifteen years'* adverse possession, the Plaintiff mnst be 
considered as having acquired a right to use and improve tins 
stream of water in the manner it has been improved for thirty 
or forty years, whatever his title to the privilege was by virtue 
of the grant from the town of FinrfitiUL If necessary to suj^rt 
the Plaintiff ^s title to the privilege, the law would presmne a 
grant even from the Defendants, or those under whom they hold. 
The Defendants, by their acquiescence for such a length of 
time, are to be considered as giving this construction to their 
grant Twenty years^ undisputed enjoyment of any easement 
appurtenant to land is sufficient in England to raise the pre- 
sumption of a grant ; and in Btalm^ v. Shaw U oi., 6 Ea^iy 214^ 
Lord EUMbwaugh said, that twen^ years^ ewlusive enjoyment 
of water, in any particular manner, afibrds conclusive pres«mp> 
tion of right in the party so enjoying it Has the Plaintiff lost 
his title to the privil^;eby anyact of his own, or by negligence? 
No such act or negligence appears in evidence ; he and his 
grantor have taken the benefit of the privilege for more tiiaa 
forty years ; and his possesnon of it has been adverse to, ami 
exclusive of^ all others. 

The Defendants show no ri^t to raise their dam, and obstruct 
the water running from the mill of the Plaintiii^ except what 
arises out of their own act of raising their dam, whidft fn of 
recent date, about ten years since. Although at first, by virtoe 
of the grant to Joseph Perry^ the dam might have been raised to 
its present he%ht; yet, idfler a usage to the contrary fi»r so 
great a length of time, and after other waterworks have be«Bi 
erected on the stream above^ which must be lost and destroyed 
thereby ; the right ought to be considered as lost by a nonniser 
of it, and by an adverse poisession inconsistent with sudi right 

The Defendants claim the use of this right for ten years onkjr 
to have been in them. If fifteen years' exclusive adverse 
possession is the least term of time which can give title to free- 
bold estate, sorely as long quiet enjoyment will be required t^ 



create a title of the nature in question. Hence it appears that 
no new trial ought to be granted. 

* 

Baldwin, J. I have no doubt but that by the grant of the 
lower mill, tiie grantee had a right to raise his dam so high as 
to take the full benefit of the water, and so as to use it to the 
best advantage for the purpose of grinding. The question is, 
whether he has lost it ? It is not necessary in this case to deter- 
BOnehow far he will be bound by his own cotemporaneoua 
practical construction, by raising his dam to a certain height, 
and so continuing it for seventy years ; a stronger principle 
here applies. He has, while his dam remained so raised, per- 
mitted another grantee to erect and use, undisturbed, for a 
period of thirty years, a dam and mill so situated above his as 
to be free from injury, as his dam was then erected. Thua 
ciroRDStanced, it appears to me clear, that the second gprantee 
has acquired a ri^ht in the use of his miltseat, free from the 
interference of the first. 

The other judges were of the same opinion. 

New trial not to be granted. 
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SHURY u PIGGOT. 

IN an action upon the case, for stopping of a watercourse^ 
which had used to have its current from such a place, through 
such a place, and so to come into the Plaintiff's yard, and there 
to fill and supply a pond with water, for the necessary waterings 
of liis cattle, that the Defendant hath erected a stone wall, 
and so hath stopped this, that the Plaintiff wanted his water, and 
was by this damnified. 

The Defendant pleaded in bar, a unity of possession in the 
land of the house, and place to which, and of the land through 
which, and of other land, of which, kc. 
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The only qoestion mored, and insisted apoa was, whether 
this unity of possession will extinguish this watercourse or not 

This case was argued at the bar, and much debated, and for 
further argument, the same was adjourned to another time. 

Afterwards, (&) Termin. Mich. 2 Car. R. B. R. this case was 
mored again and urged, that by this unity of possession, the 
watercourse is not extinguished ; and for this purpose, Coke 4 
pan Terringham*9 ease^ 14 H. 4.foL 7. proftte apprender extinct 
by unity. 21 E. 3.fol. 2. a way extinct by unity. 35 H. 6.fol 55, 
56. a warren not extinct by unity, he may hawk in his own 
land. 16 Elis. Dytrfol. 326. 13 Elxz. Dyerfol 295. U H. l.fol. 
25. the case of the gutter not extinct by unity, as it was m^d. 
Termin. HiUar. 36 Eliz. B. R. Rot. 1332. a case between Heme- 
den and Crowch^ was uiged, that service of indosure extinct by 
unity, and 39 EUz. Harrington^s case was urged, in which it 
was adjudged, that service of enclosure shall be extinct by unity 
of possession, and not to be afterwards revived. 

Hillar. 4 Jac. B. R. Jourden v. Atwood^ the case of a way ad- 
judged, to be extinct by unity, as it was urged, and not to be 
revived. 24 E. S.fol. 25. Common extinct by unity. 
11 H. 4.fol. 5. A way extinct by unity. 

Doddridge J. If I have a mill, and a watercourse unto it, be 
sells the land, he shall not stop the water, being matter 
of necessity, and not like unto the case of the way ; therefore 
not to be extinct by unity, because of necessity, and the same 
hath a continual running. 

The reason of the case of enclosure urged is, because the pre- 
scription there was interrupted, and therefore all gone, and ex- 
tinct, and so it was adjudged, 3 Jac. 

The whole court at this time seemed to be clear of opinion, 
that the watercourse here, was not extinct, by the unity of pos- 
session, there being a great difference between this case, and 
the case of the way. 

WHrrLocK J. The course of a spring is a natural course, 
and current, and to stop this, may be a nuisance to the Common-* 
wealth, and a private wrong. 
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Afterwards this case was ai^ued at lai^e by all the four 
Jodges. Term. Mich, 2 Car. R. B. R, who all agreed in opinion, 
that judgment ought to be g^ven for the Plaintiff, and that the 
watercourse in this case, is not extinct by the unity of posses- 
sion. 

Whiixock J. There is a difference between a way, a common, 
and a watercourse. Bracton lib. 4./. 221, 222. calls them servt" 
iuies proddiales, these which begin by private right, by pre- 
scription, by assent, as a wa^ common, being a particular bene- 
fit, to take part of the profits of the land; this is extinct by uni- 
ty, because the greater bene^ shall drown the less ; a water- 
course doth not begin by prescription, nor yet by assent, but 
the same both begin ex jure naiuros^ haying taken this course 
naturally, and cannot be a\ erted. 

Jokes,, J. This watercourse is not extinct by the unity of 
possession, the same being a thing which ariseth out of the land, 
and no interest at all, by this claimed in the land, but quod cur- 
rere soUbat this way, and so to have continuance of this. 

Doddridge J. agreed herein, that this watercourse is not ex- 
tinct by the unity of possession. 

1 . Because the nature of this is to be current. 

2. Because it is also a thing of necessity, for the watering of 
cattle, and a thing which of necessity is to have continuance, the 
same not to be extinct by a unity of possession, as common ap- 
pendant to arable land, for cattle of the plough, and because ap- 
pendant unto ancient arable land, (5.) Hyde ^ Gaigne^ to be only 
for cattle {S.) Chivals ^ Beofes^ for to plough the land, and for 
kine, and sheep, for to compester the land. 

As to the case of ways, if they are private ways, they are ex- 
tinct by unity of possession, but not so, if they be ways of neces- 
sity ; as to the church, or to the market, and so was Papkam^s 
opinion in his time, upon this difference, where a way shall be 
extinct, and where not, by a unity of possession. 

The case of the watercourse is upon the like reason. 
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11 H. l,foL 86. A notable case there of the gutter, the rea- 
son diere gif en, because matter of necessity, where one had a 
gutter mnning within the tenement of another ; doth purchase 
the tenement, the gutter remains, not extinct; this being as 
necessary as it was before. 

Another reason may be drawn from the natare of water, the 
which will natarally descend, and will make a way, for its pas- 
sage, if stopped ; it is not possible to liave soch to be extinct by 
a xaAtj of possession. 

CoJu Apart lAUrtVt case of the mill, and the case of the dye* 
house, no mill nor dye*house can subsist without water. 

Cbew C. J. agreed herein, that this watercourse in not extinct 
by the unity of possession; this case differs from tlie case of 
way, and common appendant. 

Cokt 4 par9 foL 38. in Tirringham^s CBse. 5. ResoWed, Hiat a 
common appendant is extinct by a mdij of possession; and so it 
is, of every profit, whidi one hath out of land, and so is 24 £. 
^.Jol 25. 

The whole court agreed in the principal case, that the water- 
course was not extinct by the unity of possession; and ac- 
cordingly by the rule of the court, (the Defendant's plea in bar 
being not good) Judgment was given fot the Plaintiff. 
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STAPLE V. SPRING AND OTHERS. 

SEW ALL J. To a complaint of damages sustained by the 
Plaintiff in his meadow land, by reason of a mill-dam erected by 
two of the respondents, which causes the water to o?erflpw the 
complainant's land, and praying for a jury to regulate the use of 
the dam, and to determine an assessment of annual damages to 
be paid by the respondents, the owners of the mills and mill* 
dam, they plead damages assessed upon a report of referees in 
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ap action of the case, and likewise u[H)n a complaint f(»r a nui- 
sance : and also the verdict of a jury upon a like conqplaint for 
damages, in suits heretofore brought by the complainant's an- 
cestor, then the owner and occupant of the land described in 
the complaint— And upon the. demurrers to these pleas we are 
to decide,. whether the complainant is thereby barred of all re- 
medy, for any damages that he may hare sustained, or be liable 
to, by the continuance of the same dam and obstruction ; so long 
as the^mill to which it. is appurtenant and necessary, remains 
in the hands of the same parties^ and of any claiming under 
them. . 

The rules of the common law, applicable to this question, are 
weB known, and have been established and recognized in many 
dedsipas, ancient and-modem. ^ An action of the case lies against 
him who erects a nuisance, and ,s^;ainst liim who continues a 
nuisance erected by another. The occupant, as well as the 
owner; of -the place, suppose a house or mill, erected to the 
iMdsonce of another, is liable in an action of the case, which 
may be brought by the successive owners and occupants of the 
place where the injury is sustained. In Aort, the continuance^ 
and every «e- of that which is in its erection i^id use a nuisance, 
is a new nuisance, for which the party injured has a remedy 
for his damages. And although after judgment, and damages 
recovered, in an action for erecting a nuisance, another action 
is not to be maintained for the erection^ yet another action will 
lie for the continuance of the same nuisance, (a) 

The statute for the support and regulation of mills, (b) by 
which the legislature intended to encourage the erection of 
millB, and to protect mill owners from troublesome suits, con- 
tains tsome special provisions, which were found necessary, re- 
lative to flowing adjacent lands. Whether statute may be con- 
strued a repeal of the common law right, and to supersede all 

(a) Com» Dig, Action upon the case for a nuisance, B. cUe» Dyer ^0. — 
2 Cro. 373. 355.^3 Lm. ^9.-^Salk, 460.— 4 Burr. 2141.— JS7«p. Rep. 69, 7Q. 
—See L. Raym. 370. 713. 1092.— iSa/ft. 10. 

(h) Stat. If 95. c. 74. 

24 
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oth^r wuntdiftii, in th« cases tiMie aptcWIj pyoTlieA for, is a 
^QestioBy wUdi has not been diMCtlj deeided ; nor is it neoee- 
wry to decide il in determining anj qnestien that arisee in tbe 
case at bar. This case iS| ne deoU, witUn ihe ponovidon Ibr 
null awner^ where aheadof waterisfonndnecesaaiytenmill, 
and in raisii^ th^ same huids har^ heen flowed, net belonging 
to the owner ef anch mil w--ln which cans it is enacted, Uiat It 
shall be lawful §u the owneF er oecnpant ef soch miU, to con- 
tinae the same head of water to bis best advantage, In tiie man- 
ner and on the terms after mentioned. 

The terms appointed bj the statute are the remedy, whidi is 
gifen \^ wj peraon who shall sustain damage in hk lands by 
their beiiig flowed as aforesaid, b j eemplaifit to the coomien 
pleas of the county, in order to have an assessment ef j^nafy 
d^mageai upon their warrant to t^ shenff lo snmaaon and insr 
pitiiel a JQvy, who are lo try the cmuse ; ai^ Ui^ uexdlol re* 
tarned, allowed 9nd reeeide^ is In be asijJUNpthar leai^aft* 
Ikm to he bronght fisr any sneh dtiamges. Thin ^erdtel) aad 
the judgment thereon, la to be the messuaDe. ef ttie year^ 
damage«» untU. die owner or eeeupanl of thnmiH, on tim o s n se t 
or occupant of tbe lands flowed, ^hall, en anew oempiasttt^ and 
by a miliar preoesa, oblaMi an inacense or ^neaan of im saU 
d«4nage«. 

Tbe irespon^leiiMk in the case al baa. an tahn oe^mdu^as 
i^^ying upon these statute pveTisions,. made ibr tba benefit and 
protection of miU, owners^ that they ma^ not be discoaai^fed 
hy ifm}i iput^ts and disf^utea : aed^ their deftncn is theaeftre 
stated, D^t only n^g^ the judgment and reeovni; hi the notfM 
at^mav^ lau;,M alao upon th^^ a.was4 ^ rtfereea fat th^ PMh 
c^s insj^tujM wmiif^ to the proiiisluns^ ^ thn stitfnt»; uA 
fiirtber nfm thft y«rdtot of. a jury^ allows aqd vofierded in a 
8imii»f pvo^ss aftw\air49 ioitituted. 

It 18 too obvious, to need any discussion in establishing it, 
that the award of Deferees in the action at common law, where 
the Plaintiff is restricted to a demand. 9f d^ma^^^s sustained be- 
fore the action was commenced, has no opei^tion, as a. bap of 
any remedy for damages sustained afterwaicds, by a continuance 
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of th^ lame oMhiiitioii. Iftbis became lawful by ttie provi- 
•kmi of the stetate, subject only to the remedies there prescrib- 
ed for Ike party injared) the statute would be by this construction 
li bar to aay action at comiaon kw, where Idnd is OTerflowed by 
th^ raising «f a mlllKlani. But the remedy, noW SQt^ht to be 
proaocttted^ is pursuant to the proyisions of the statute. 

The award by referees, in the process first instituted with a - 
View to pursue the statute remedy^ is altogether retrospective ; 
a detei^mination as to the amount of damdges, which bad been 
then sustained by the complainant It is not an asseasinedf of 
yearly diim^^esi, which shall be afterwards sustained : and there- 
£»re has necefmrily left open to the owner of the land damaged 
by oyerflowing, mty ftnrlber occtUonal remedy for subsequent 
damages, to be demahded by an action at ooinmon law, or if ' 
that is superseded by the statute, then by a complaint to the 
common pleas, as this process is. 

The only ^piestiion that tieeds discussion, after the explanation 
wWdi has been gone into, arbes upon the rerdict allowed and 
nsoorded m the second process, instituted according to the pro- 
'fistottg of the statihte. Such a yerdiet is made a sufficient bar to 
any action to be broiigM for any suclv damages : and this sleems 
to be i«asoiiabtey whethear thetef Act is for or against the com- 
plaiftantr tts it respeets <he subfecl matter of the complaint, what 
is at the time Ule sulject ^ proof, and evidence, thai is, re- 
specting any supposed damages, alleged to have been then sus- 
taiflfei^ Sut io the nature of the tbjng, as to subsequent 
dauajgos^ which aiay be afterwards actualff sustained, and of 
wMtShf pieiMry oiddence Aay be produced, the verdict of the 
jui<y,«*'-lhiit Aere i^ no diamago, and theri^fore^ no cause of conh 
phiot^^ls not and cannot be » hsr. Such a verdict must be 
considered as detenhfilfilg the state Of tiie teee between* the 
pattiesaf that time. The assOciMtoettt, of an aMoal allo^WMte for 
ds att fagea , is^ »coiiieq«(eifce only of theflodittg by the jury of ac- 
tual- dcOH^es, whfeh had been sustk^Md 9it the^ tteiie of their en- 
qirfry. When that is not found^ ^ wheiV flfey Aid that Aore 
is no damage, the assemment of annual damnffef prospe<^tirely 
would be foreign to their inquiry. 
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The leg^ktore have, impliedijat least, determined this to 
be the constructiYe effect of a verdict, where no damages arft 
fonnd or assessed, (a) As already observed, any ver^ct, re- 
turned, allowed and recorded, is a bar to an action at law : hot 
a new complaint is suspended or prevented, only where the 
verdict and judgment thereon, so recorded, is capable of bein|^ 
the measure of the yearly damages. A verdict that there is no 
damage, at the time of the inquiry by the jury, certainly is not 
a measure of yearly damages. 

It might be suggested indeed, if this case would be aided by 
it, that the provisions of the subsequent statute, for a tender of 
damages mi the part of the mill owner, and to prevent any com- 
plaint for an increase of danU^s, until one month expires after 
the same shall liave become due, may be equitably extended, 
and rendered applicable to a case, where the mill owner has 
been acquitted of damages in a former process. And I see no 
reasonable objection to that construction : but the effect of it 
would be a suspension only of the complaint, for one year and 
one month following the time comprised in the prior decision. 
And perhaps the intent of the provision would be fully answer- 
ed, by permitting the mill owner to bring into court the 
amount of damages which he consents to allows under a rule 
which should entitle him to the same advantages.and costs, as he 
might have had by a tender of such damages, made previous tp 
the complaint. 

Thb case, however, is not at all within that providon, giving 
it the most liberal construction it is capable of. Nor do we 
perceive any effisct, which these pleas can have, as a bar to a 
process under the statute, by virtue of any of the provisions con- 
tained in the first, or in the subsequent additional sti^tutes, enact- 
ed for the support QQd regulation of mills, 

The pleas of the respondents are adjudged bad and insufficient : 
and this judgment is to be duly certified to the court of common 
pleas, with the con^pl^int and prpceedings, so far as these hav^ 
been removed by the appea), to be there further prpcee^ed i|^ 
ffS the law requires. 

(a) Stat. 1797. r. 63. 
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, 12 Mass. Rep. 466. 

STEVENS V. THE PROPRIETORS OF THE MID. 

DLESEX CANAL. 

PARKER C. J. delivered the opinion of the court. — The non- 
suit in this case was ordered on the ground, that as a special 
process was provided in the act incorporating the proprietors 
of the canal, whereby those, who might receive damage in theit 
lands by means of establishing the canal, should obtain compen- 
sation, the action at common law is no longer maintainable. 
This principle was settled in the case of Stowell v. Flagg. (a) 

When the legislature authorizes an act, the necessary and 
natural consequence of which is damage to the property of 
another, he who does the act cannot be complained of as a tres- 
passer oi; wrongdoer. In the declaration of rights prefixed to 
our constitution, it is provided that private property shall not 
be taken and appropriated to public uses, without compensation 
to the owner. So that if the legislature should, for public 
advantage and convenience, authorize any improvement, the 
execution of which would require or produce the destruction or 
diminution of private property, without affording at the same 
time means of relief and indemnification, the owner of the pror 
perty destroyed or injured would undoubtedly have his. actien 
at common, law, against those who should cause the injury, for 
bis damages. For although it might be lawful to do what the 
lefpslature should authorize; yet to enforce die principles of 
the constitution, for the security of private property, it m^ht 
•be necessary to consider such a leg^lative act as inoperative as 
far as it trenched upon the rights of individuals. 

But that difficulty does not exist here ; the legislature having 
taken care to provide a cheap, easy and convenient mode of 
redress, for all who might suffer by the accomplidmient of a 

(a) n Mm. Ifep, 364, 
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great pabUc object. The act of the legislature is indeed 
obscare, confused, and almost unintelligible in its terms : bnt its 
general object maj be understood ; and the least doubtful of its 
provisions is that which establishes the course of proceedings 
to recover damages for lands flowed, or otiier injuries proceed- 
ing from the canal. 

There is therefore no necesrity of resorting to an action at 
common law. Indeed it must be considered as intended hj the 
legislature to deny that remedy on account of the iaconve* 
niences and veiations it would bring upon ihe pn^rietorsf who 
had engaged in an expensiTe experiment principally with a 
view io the public benefit 

The Plaintifi^'s motioa to set aside the nonsuit is overoruled. 
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STONB ANB AL. tv BROMWICH. 

Cro. Jac. 231. Noj 135. S. C. 

THE two PlalBtifi declared Bgmmt Ae IMendani fet ^ 
wdng an UBcieat wateveourse) which time whereof^ kc ante 
Isrlsm dkm tarn m e$per their kndy which they held in common, 
and shewed their several tiftlea In their decIaratiOB, and that such 
a day after the Defendant diverted tiie mier there ni— snj;^ fftr 
to their damage, lie. and up<ni nm en/, jrieaded it wae ^Mid Ibr 
Uie Plainti&, and moved in arrest of ladgment;. 1. That Ike 
IMttdft ought not to joiftin this action^ because th^ itre tenant 
in eommoDy no move thaa in assise of nuthaace : Bui im» aUmh- 
iur, for the assise of nuisance is ai the realty^ but this aetioa 
la only m the peisoMiltyy and does not coneera! the iitle but only 
the poasesslott whereby tho profits of the land are dtimnisMl; 
for conesmwiytit^ lihat in an aeiion for tfhndeang their ti^v or 
il^ forger of false deeds, they must sever, and cannot join, be- 
cause it concerns the title, vriiich is several, and so is 19 



U. 6. (a) 2. Exception was, because the PlaintiflB shew that it 
was an ancient watercourse, which ran per et trans the Plain- 
tiff ^s land till 1 Maii such a jear, which was before the action 
laid, and before the stopping laid in the declaration, so that it 
doea nat appear that the watercourse had continuance at the 
time of the diversion ; but because it appears afterwards in the '• 
declaration, that the Plaiatifls charge the Defendant vHlh die 
^veo^Qli mmh a 4ay after, which to fnom found hj the vefdict, 
the oowt cannel intend but that the waturcQurae catttimH 
e4.(6) Pif iokm a$riami> And judgaent accordii^l^. 

(a) TenaDtQ in common must in general server in real actions ; but in f€ti- 
sonal actions-— as for trespass or nuisance to their land-*— they must join. 2 R. 
III. 16. Thel. Dig. 50. 3 D. & E. 249. Harriion v. Barrdy. So they must 
jpift in detinm of ohafters: Cb. lit. 197. b. And in actions for the de- 
struction of cha#t«r8 or titte-4e«ds« % Mas*. Rep.. 135. Dcmirfe k at t. 
I^UPMaU, Bua they cannot jpin in an action for forgini^ false deecis, for they 
can receive no prejudice, from false deeds, except in their several titles. Ibid^ 

Jointenants and parceners must join in real as well as personal actions : 
Bracton 429. Xfael. Bdg. 39. 46. 4T. Britton a 49. And if one die, or heing 
a fern* wc^y voBnj pendfog a itat action, it wUt abate. Bracton 279. TbeK 
O^. 313. 924, Gilb« H. CU P. 254; 19. 14 ass. i^pw 179^ OpMrtf 4«& T.lVa^ 
pri€liorsof KemHb^k Pturefisse* Ip personal oc mixed aoctioosy the deajU^o^ 
one joint tenant or parcener will not abate thfl suit. Rep. Temp, Hardwm 395. 
MiddkUm v. Croft. 

Ib MMsacbttsetts, by statute of I99S. c. 52. co-heirs may ail join oc any two 
€4 thm»». tr thay vmfi ia» separa^dgF^ in adtio«s o^ waste, ejeetment or any* 
othav i«a^ action, wbera fmiBMion q$ the inhAiiianfe* aHagciito have diHN 
cended from a common aiM:e«tor,.is, the object of the suit. Sinca this staiut^ 
summons and severance will not lie for co-heirs. 10 Jdass: Hep. ubi sup, 

(b) An action fqr divectng; a; watercpajse w.ifical, % Eftft 502. Cmtpm^i, 
ice. qf Mersey and IretceU JSfavigation v. Douglas and al. But tlie gravamen; 
need not be described with any local certainty : It is sufficient if it be laid at 
any- place wiihin^ the bodjr o£ the county. Ibid. 
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6 EspiNASSE^s Rep. 56. 

STRUTT V. BOVINGDON, AND TWO OTHERS. 

THIS was a special action on a case. 

The declaration contained several connts, in which the Pkin^ 
tiff declared, That he being possessed of two mills, in the parish 
of Riekman$worihi to which the water had been used to flow$ 
for the purpose of turning them ; the Defendants had turned 
and diverted the water ; had erected wears and other obstruc- 
tions on the river ; and had suffered the banks to be out of repair 
and in decay, so that great quantities of water had been wasted f 
and the Plaintiff was deprived of the profits of his mills. 

The Plaintiff relied on his milk being ancient mills, to wMch 
the water had been accustomed to flow : That the Defendant, 
Biyoingdan^ who was the proprietor of the adjoining land to the 
mill-stream, had been used to water his meadows with water of 
the river ; but that that was a qualified right, the mills having 
been erected before any wears or dams had been erected for the ^ 
purpose of watering; and that it had been only used from 
Saturday night to Monday morning: whereas the Defendant, 
who was. the owner of the adjoining lands, claimed a light to 
tam the water, for the purpose of watering, at all times. 
In the year 1784, the present Plaintiff had brought another 
action against the Defendant Bovingdon^ for similar grievances 
complained of by the present declaration, &c. in which he had 
relied on the same rights as were claimed in the present action : 
That action came on to be tried at Hertford^ in the year 1784, 
before Lord Rossh^^ then Chief Justice of the Common Pleas ; 
and a general verdict was found for the Plaintiffs 

At that time, the celebrated Mr. Macklin had been examined 
as a witness, as to his knowledge of the state of the place many 
years before. Macklin being dead, the counsel for the Defen- 
dants proposed to give parol evidence, by a person who had 
heard him give his evidence at the former trial, of what he 
then said, and deposed as his evidence, on that trial. 
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V 

This was opposed by the Defendants^ counsel, as giving in 
evidence what a third person had said ; which was not legal 
evidence. 

Lord Ellenborovqh said, He was of opinion, that it was admis- 
sible. It was not giving in evidence what a third person men- 
tioned in an extra-judicial matter ; but what he had said upon 
liis oath as a witness, in a cause in which he had been examined : 
it came, therefore, before the jury, in the present cause, under 
the sanction of an oath ; and in that sacramental form, in which 
evidence only was admissible : That he could not distinguish it 
in point of legal form and effect, from depositions taken in per- 
petuafA rei memoriam. Such depositions, if taken upon oath, 
were at all times admissible* Mr. Macklin*s evidence might be 
considered as so given ; and he should therefore admit it. (a) 

A witness was then called, who stated. That Macklin had 
been called at the former {n^^^ in 1784: That he was sworn 
and examined as a witness ; . and then gave his evidence to the 
following effect : — That fifty years before, a Mr. Fleetwood had 
a house on the river side, where he used to accompany Fleet- 
wood to fish ; that the mill now occupied by the Defendants then 
stood there ; that the miller was very tenacious of the right of 
his water ; and that Fleetwood^ who wanted some water to bring 
into his garden, asked leave of the miller to do so : That he at 
first was unwiUing ; but afterwards gave him permission : That 
there was then no wear, no flake, nor any obstruction for the 
free passage of the water to the mills by any person. 

The Plaintiff's counsel then offered in evidence the record 
of the former trial ; which they contended was Conclusive, as 
to the rights claimed by the Plaintiff by that action. 

It was opposed by the Defendants' counsel, first, On the 
ground that the parties were not the same : That that action 

(a) Vide PUlon v. Walter, 1 Sira. 162, where it seems to have been 
taken fox granted, that an account of what a witness, who was since dead, 
ewore on a former trial, between the same parties, might be introduced. 
' 25 
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was against the DefeDdant, Bovingdan^ and another Defendant, 
not on this record ; the present action wa3 against him and 
others, who ought not to he prejudiced by a trial agaioet 
Bovingdon only. 

Lord Ekxenborough said, That if this was a question of right, 
and the two Defendants on this record justified under the Defen* 
dant, Bovingdon^ who was seised of the land, a verdict, though 
against Bovingdon only, was admissible. 

The fact was so in point of fact, and the objection on that 
ground over-ruled. 

It was, secondly, objected, That from the nature of the action, 
the record was not evidence. It was an action for an injury : 
it had occurred since that for which the former action had 
been brought, and for which the Plaintiff had recovered. 

Lord Ellbh9orovoh said, The evidence was admissible, (a) 
The question on that record was a question of right ; and refer- 
ring to the record, three of the counts in the former cause, and 
in the present, stating the right claimed by the Plaintiff, and 
the obstruction by the Defendants, were nearly in the same 
words ; and the places where the obstruction was laid, particu- 
larly at Jhnbury Bwhet and Crre^wiekware^ were proved to be 
the same. The record of the former cause could not be deemed 
a legal estoppel^ so as to conclude the rights of the parties by its 
production; but it was binding so far, that he should think 
himself bound to tell the jury to consider it as conclusive of the 
rights of the parties. (6) 

Upon receiving this intimation of his Lordship^s opinion, 
the Defendants' counsel consented to remove the obstructions 

(a) As to the effect ef verdicts when given in evidence, and in what cases 
they are admissible, see SwifCs Law ^ Evidence 16 to 22, where the subject 
is treated with great accuracy and precision. 

(6) Vide Outram v. Morewood, 3 East 346, which was decided upon great 
consideration. 
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at Amhury Btuhe$ and Grtenwiekmare ; and the Plaintiff took a 
Terdict for nominal damages. 

Shepherd^ Serjt. Crarraw and Marryat for the Plaintiff. 

B4si^ 8er|t. and ^Espinas$e for the Defendants. 



6 Taunton's Rep. 29. 
SUTTON V. CLARKE. 

[1 Marsh. 42d. S. C] 

THIS was an action upon the case. The Plaintiff declared, 
that b^ an act, 5 G. 3. for repairing and widening a road from 
Banbury to LtUterworik^ any five or more trustees, or their sur- 
veyors, were empowered to cut any watercourses, in, through, 
or across any lands or grounds, in order to drain, or prevent the 
roads from being overflowed, making such reasonable satia- 
faction to the owners or occupiers of such lands or grounds for 
the damages they should thereby sustain, as to any seven ot 
more trustees should seem reasonable; and that the Plaintiff 
was possessed of divers closes near to a road in that act men* 
tinned, in H%ll^nort<m, in the county of Warwidi^ and he being 
so possessed, on the 10th of June 1812, a certain watercourse 
had been made and dug by the Defendant from that road into 
certain land near to the Plaintiff's land, under colour of powers 
and authorities given by that act, but of so insufficient breadth, 
depth, and length, that by means of the narrowness and insuffi- 
ciency thereof, and of the same not having been continued a 
sufficient distance from the road, large quantities of water from 
time to time flowing to the same, on 1st October 1812, and on 
diyers days afterwards, had run and flowed in and upon the 
Plaintiff's lands, and damaged the same, and thereby the Plaintiff 
had sustained damage : yet the Defendant, being one of the 
trustees, knowing the premises, but contriving, and wrongfully 
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and iojuriously inteiidiDg. to injure the Plaintiff, on 1st June 
1813, and from thence for a long; time, wrongfully and in jarionsly 
kept and continued that watercourse or drain of such insufficient 
breadth, and depth, and length, and bj reason thereof, and of 
the watercourse not having been continued a sufficient distance, 
on Ist June 1813, and on divers days aifterwards,- water which 
had flowed unto and into that insufficient watercourse, over- 
flowed the same, and flowed unto, into, and over the Plaintiff's 
land, and continued thereon a long time, and thereby damaged 
the Plaintiff's com, turnips, grass, and herbage, and thereby 
the Plaintiffsustained damage, whereof the Defendant afterwards 
had notice ; and although the Defendant, as such trustee, was 
requested by the Plaintiff so to do, yet he had not as yet made 
reasonable satisfaction to the Plaintiff for the damages, but had 
refused so to do, contrary to the statute. The second count 
stated that the watercourse was wrongfully and injuriously made 
so insufficiently, that by means of the insufficiency thereof, water 
from time to time flowing to the same, on divers days had run 
and flowed in and upon the Plaintiff's lands, and that the Defen- 
dant, being a trustee, and knowing the premises, wrongfully and 
injuriously continued the watercourse so insufficiently made, and 
by reason thereof the water which had flowed to the insufficient 
watercourse, overflowed the same, and ran over the Phdntiff^s 
land, and occasioned the damage. The third count stated, that 
the Plaintiff was possessed of closes, and that the Defendant 
wrongfully and injuriously continued near to them a watercourse 
so insufficiently and improperly made, that by reason thereof 
lai^e quantities of water which had run thereto, overflowed 
the same, and flowed into and over the Plaintiff's closes, and 
occasioned the damage. The fourth count alleged the Plaintiff's 
possession of three closes, and that the Defendant wrongfully 
and injuriously caused and procured large quantities of water to 
run and flow in, upon, and over those closes, and to continue in 
and upon the same for a long time, and thereby injured the 
crops. The Defendant pleaded the general issue. The act 
contained the power alleged in the declaration, to cut water- 
courses, and also powers enabling the trustees to purchase lands 
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for widening, turning, or altering any road, and directed the 
mode in which, when the ownerB were incapacitated to treat, 
or neglected to treat on- the terms of sale, a jury should be 
impannelledto enquire what damages would be sustained by, 
and what reoempence or satisfaction should be made to such 
owners, occupiers, or other persons interested, for, or upon 
account of the taking of such land, grounds, or hereditaments 
into the roads, or of turning such road into or through any such 
lands, grounds, or hereditaments ; and after the jury should have 
enquired and ascertained such damage and recompence, the 
trustees were to adjudge the sums so assessed, to be paid ; and 
upon payment or tender, the land was to be vested in the 
trustees. And if any action should be brought against any per- 
son for any thing done in pursuance of that act^ or in relation to 
the matters therein contained, such action was to be commenced 
within six months next after the doing the matter or thing for 
which such action should be brougl^t, but not afterwards, and 
was to be brought, laid, and tried in the county where such 
cause of action should arise, and not in any other county ; and 
the Defendants might plead the general issue, and give the 
special matter in evidence. The cause was tried at the Warwick 
summer assizes 1814, before Chan\bre J. The case was, that 
the Defendant was one of the trustees under this turnpike act, 
and chairman of their meetings. A road in the county of 
Northampton, which led from Weedon towards Lutterworth^ was 
subject after heavy rains to be flooded by the water of an 
adjacent brook. The trustees, at a meeting, at which the 
Defendant presided, ordered a surveyor to examine the spot, 
and prepare a plan for rectifying this mischief, who accordingly, 
at a subsequent meeting, made his report, and produced a plan 
which the Defendant, as chairman, and six other commissioners 
adopted, and which was accordingly executed in May 1812, 
whereby a cut nine feet wide, and two or three deep, was made 
from the road through the close of a Mr. Saichell in JSTorthamp' 
tonshire : in its progress through the four next closes, it was 
narrowed to five feet and it terminated in an old fence ditch 
which was not at all widened, and which discharged itself into 



198 ADIUBOXS CASKS. 

the fence ditch of the Plaintiff '« deses, the width whereof was 
three feet onlj : thron^h this cut was tamed, first the whole, 
hut atlerwardfl, in consequence of the Plaintiff^ remonstruices, 
one half only, of the water of the brook, the whole of which 
had for 50 jears preceding discharged itself bj another course : 
the Plaintiff's ditch not being of dimensions adapted to carrj off 
so large a body of water as now passed into it by the new 
course, the water, after heavy rains, orerflowed it, and stagnated 
on the Plaintiff's land, situate in the county of Warwiekj and 
damaged his crops. The first injury was perceived in October 
1812, within six months after the cutting of die trench, where- 
upon the Plaintiff had made several applications to die Defen- 
dant individually to remedy the mischief, but had never applied 
to the commissioners collected at any meeting, where alone 
they were authorised to act. lb. May preceding the trials tlic 
land was again overflowed, and the Plaintiff's crops materially 
injured; whereupon the present action was brought. No 
improper motive was imputed to the Defendant, and the Plaintiff 
himself produce^ evidence of declarations of the Defendant, 
that when he ordered the work, he did not foresee the injurious 
effect. Three objections were made by the Defendant: 1. 
That the act of the Defendant, of which the Plaintiff complained, 
was the making the new cut, and that the action not being 
brought within six months afl»r it was made, was now out of 
time. To which it was answered, that every continuance of 
the nuisance was a new cause of action, and that the suit was 
commenced within six months after the last injury sustained. 
2dly, That the action could not be maintained against a single 
trustee, but that all ought to have been joined who concurred 
in making the order. 3diy, That the act complained of being 
an act done by the Defendant within the scope of his power as 
commissioner, and no malicious motive being either alleged or 
proved, the action could not be maintained* Ckambre J. was of 
opinion, that there was no objection to the form of the action 
for want of parties ; that the clause above stated for making 
compensation was not applicable to this case, but only to the 
case of land taken for making roads. The act gave the com- 
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fldisrfoiiera a gvnenil and UDHmited discretioii to siake water- 
courses throvgh any lands or frounds for the purpose of turniDg 
water from the roads, making satiafaction to the occupiers, and 
the commissioners, and the Defendant as one of them, had done 
no more than they were authorized by the statute to do. And 
it appeared that the trustees had acted under the advice, and 
according to a plan given them by a surveyor, and were actuated 
by no improper motive. The action therefore could not be 
Biaintained. The Plaintiff ought to have applied for, and might 
perhaps have obtained from the commissioners, under the dis- 
cretion which they possessed, a satiafaction. That satisfaction 
could not be made in the first instance, because the effect waa 
not foreseen. Possibly the Court of King's Bench, on applica- 
tion, would have granted a mandamus to the commissioners to 
compel them to make a compensation, if they had refused other- 
wise to do it. He permitted the cause, however, to proceed, 
and the jury found a verdict for the Plaintiff, upon the injury 
last sustained, for lOi., with liberty to the Defendant to move to 
set it aside upon the objections above stated, and such others aa 
might arise upon the matter of law. 

Accordingly Lefu Seijt, in Micbaelnuu term 1814, obtained a 
role nut to set aside the verdict and enter a nonsuit, upon the 
grounds above mentioned, and upon the further grounds, that 
the act complained of, the cutting of the trench, was committed 
in the county of J^orihampton^ whereas the action was broughl 
in the county of Warwicky and was therefore, by this statute, 
not maintainable : and that if the time of limitation was not to^ 
be measured from the cutting of the trench, yet at least it was 
to be computed from the date of the first damage actually sus- 
tained in consequence of the cutting, whereas the action was 
not brought within six months from that date. Upon the third 
and principal objection he cited The Governors and Company of 
the BrUiih Caet' Plate Akmsfaeturere v. Meredith, (a) [Upon the 
objection that the other commissioners were not joined in the 

(a)4 7Vm/2cp. 794. 



action, the Coart intimated tiiat the rale was imifenal in 
actions foanded on a tort, that every tort feasor may be sued 
singly :] the objection to the venae was, upon the ai^ument, 
abandoned, (a) 

Shepherd^ Solicitor-General, and FaughUn and Copley Serjts., 
shewed cause against this rule. They principally contended 
that although the trustees bad a right to cut drains, they had 
not a right to cut them so unskilfully and injudiciously as to 
injure the owners of adjoining lands. They Were responsible 
for any damage occasioned to the subject by the negl^ent or 
unskilful exercise of the powers committed to them. If damage 
ensued, the remedy against them was by action, for the statute 
had made no prorision for compensating the sufferer in such a 
case, the clause for compensation applying only to the owner 
of the land through which the drain is cut, not to the damage 
thereby occasioned to a neighbour, and the word damage is 
introduced into the section, only because the taking a part of a' 
close may sometimes materially damage the residue. An action 
well lies for unskilfully doing that, which being unskilfully 
done is injurious, though, if it were well done it would not 
injure. The case in 4 T. R. is materially different; first, 
because a specific power was there given to raise the -ground, 
and the injury was directly and necessarily occasioned by the 
raising it ; whereas this is a case of consequeatial damage occa- 
sioned by the negligent exercise of a legfal power ; 2dly, (upon 
which. Buller and Grose Justices mainly relied,) there the statute 
expressly provided the manner of compensation for any injucy 
occasioned by raising, the soil. There too, it was expressly 
found that the line of surface to which the pavement was 
raised, was necessary and proper, end that any alteration of the 
inclined surface of the street, less material, was not sufficient to 
render the street safe for carriages passing through. Conse- 
quently that action had not for its ground the circumstance that 
the act was ignorantly, or inartificially, or otherwise impro- 

(a) See 4 Bam, & Aid, 175 & seq. 
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perly done. The case of Leader v, Moxm and Others is dif- 
ferently reported bj Blackstone (a), and by Wilson (6), and 
although Lord Kenyon C. J. in the case in 4 T. R. throws some 
filar on the report of the former, his censure does not apply to 
the latter, who gives a very material fact, omitted by the for- 
mer, that the act contained a power to lay out a new street, 
with an express prohibition against obstructing the lights or 
free passage of any person. Therefore it could not be inferred 
that the commissioners had a power to obstruct the Plaintiff's 
lights in the lanes. So that there was clearly an excess of 
jurisdiction. And the cutting this trench negligently and inar- 
tificialiy was an excess of jurisdiction in the present case. The 
power to make watercourses given by the act intends a conti- 
nued watercourse, which shall conduct the water to its ultimate 
place of discharge, not a watercourse dammed up at the lower 
extremity, which shall leave the water in the Defendant's fence- 
ditch to overflow his land. The Defendant was at least guilty 
of negligence here, for it required no skill to foresee that the 
smaller channel could not discharge all the water which might 
enter by the larger channel. In pleading a justification in .tres- 
pass, it is necessary to shew that the Defendant has done no 
unnecessary damage : the proof upon the general issue in an 
action on the case must be the same. But that defence could 
not be here substantiated ; for the Defendant has occasioned 
unnecessary damage, and the action therefore lies. In the case 
of Roberts v. Read (c), two of the points which arise in this 
cause were determined : 1 . that an action will lay against sur- 
veyors of the highway for taking away the soil adjoining to 
the Plaintiff's wall, by reason of which the wall afterwards fell ; 
and it was never even objected that the action would not lie by 
reason that the act which produced the damage was an act 
within the scope of the Defendant's dqty ; and 2dly, that although 
more than three months had elapsed since the act, and before 
the action brought, yet as it was brought within three months 
after the wall fell, it was, within the meaning of the statute, 

(a) 2 Bh 924. (6) 3 Wils. 461. (c) 16 Eastt 216. 

26 
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brought within three months after the thing ^^ done or acted,^' 
and ^' act committed,'' which are the words of the statute 13 
G. 3. c. 78. f. 82. and are fallj as strong as the words of this act. 
If the Defendant's act be so inartificiallj done that it injures the 
Plaintiff^ it is no discharge to the Defendant that he acted 
according to the best skill and advice which he had, and that he 
consulted a surveyor on the manner of doing it. An individual 
is bound so to restrain the exercise of his rights over his own 
land, that he may not thereby injure his neighbour, and these 
trustees must observe the same rule in the exercise of their 
powers. Even if the principle be, that no action can be main- 
tained against an officer for an injury occasioned by his act, 
unless the act be malicious, yet there is on this record a suffir 
cient averment of malice, for express malice ia not oecessarj ; 
and it is averred that the Defendant continued the nuisance 
wrongfully and injuriously, which, in Drew v. Colton (o) was 
held equivalent to an averment of malice ; and as the jury have 
found a verdict for the Plaintiff, it must be now intended that 
the allegation was proved. If the Defendant had rested his 
case on the absence of malice, he should have gone to the jurj 
upon that point. As to the time of the action, it suffices to 
bring it within six months after sustaining the damage compre- 
hended in the declaration ; for if the Plaintiff had recovered 
judgment on account of the injury produced in 1812, which 
might have been small, that would be no bar to an action for an 
injury sustained in the following year, which might be much 
greater. It cannot be, that by the Defendant's compensating 
the first small damage that occurs, he should purchase an indem- 
nity against all future liability ; and a jury would not be autho- 
rized to give prospective damages. Lord ElUnborough C. J. in 
Roberts v. Read distinguishes in respect of the time of limita- 
tion, between the case of trespass against a custom-house offi- 
cer for seizing goods (6), and an action on the case for conse- 
quential damage ; and Bayley J. asked, ^^ How was the damage 
to be estimated before it had actually happened ?" It would in 

(a) 1 East, 567. n. (b) Godwg v. Ferris, 3 H. BU 14. 
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the present case be impossible prospectively to estimate all the 
.damage which might, in consequence of the Defendants act, 
ever result to the occupiers of this land. It would be most 
inconvenient, and defeat the attainment of justice, if the action 
must be brought within six months after, the first perceptible 
effect of the Defendant's act. For instance ; the first flood 
might happen when the land was in grass, and in the beginning 
of spring, when it would be beneficial rather than injurious, and 
another might not happen till after the six months elapsed. 
It is clear therefore, (to which the Court agreed,) that, if action 
be the proper remedy, the Plaintiff ma|r bring renewed actions, 
unless the Defendant can shew that in the first action the Plain- 
tiff may recover prospective damages to all time. And that he 
cannot do ; for in jure non remota^ sed proxima spectatur cama. 
There may be cases, as where the Defendant commits an 
injurious act on my land, in which a jury may possibly be 
warranted in giving prospective damages, for the Defendant 
cannot enter my laiid to redress the mischief: but if the damage 
be occasioned to me by an act which the Defendant commits on 
his own land, no prospective damages can be g^ven ; for the law 
intends that he will repair the evil. A jury would not be 
warranted. in presuming that the commissioners would not them- 
selves remedy this evil before further mischief accrued. The 
doctrine tends greatly to promote litigation, that the Plaintiff 
must sue upon the first perceptible injury ; and that if, as in 
this case, he first takes time to expostulate with the Defendant, 
he loses his remedy. Every repetition of the damage is a fresh 
nuisance, and will support a fresh action. But the Plaintiff 
,may wave an injury if he will, without thereby giving future 
impunity. 

. Len^ and Pe22 Serjts. conird. 1. The action is brought too 
late. This is no nuisance, for if it were, the Plaintiff would 
have a right to abate it, which he cannot do in this case. 
Where the injury is done by a private person, it may be waved, 
bat against a public ofiicer, either the party must assert his 
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ekdm within the limited time from his first perception of the 
mischief, or rather, the inconveniences which have been urged 
bj the Plaintiff as resulting from that construction, shew the 
true line to be, that the party is bound to foresee and calculate 
at the very time of the act of the commissioners, all its conse- 
quences, and then instantly to take his remedy. The two parts 
of the statute must be taken together. If the trench were cut 
at a time when there was no probability that any flood would 
happen within six months, yet if there were a probable expec- 
tation of a flood at any future and more distant period, the 
action, if it would lie in any case, would lie in that, and must 
be brought within the six months, or the remedy lost for ever: 
at the same time the termor may have the apportioned damages, 
not for his present loss merely, but for all the mischief to be 
done within the term, and the reversioner may have his action 
for all the damage which may happen to the residue of the 
inheritance. It is very doubtful whether the commiasionen 
could now go through another person's land vrith ft new vratei^ 
course, to relieve the Plaintifi''s closes : but if they cannot, the 
termor and the reversioner may in their respective actions 
recover an entire satisfaction for the whole injury. In 7%e 
King V. The Justices of Staffordshire (a) it was determined that 
where a statute dates from an act done, the Court cannot 
compute the time of limitation from notice of the act: and 
here, in like manner, the limitation must be computed from thfe 
date of the act, not from its manifesting injurious effects ; or at 
all events it must be computed from the first perception of those 
effects. Therefore the Plaintiff has not within due time availed 
himself of the full and speedy remedy which the act gave him, 
of waiting until it was seen whether any injury were occjasioned, 
and then forthwith suing. Roberts v. Read is inapplicable, for 
from the nature of the thing it could not there be foreseen 
whether the removal of the earth would cause the wall to fall, 
and until that was seen it would evidently be premature to 

(a) 3 East, 152. 



ADJVBGXD CASKS. d05 

siie.(a) The hardship is mutual of 'COtifining to the first six 
months after th^ act, the option of suing. Unless the limitation 
is to take effect, at farthest, from the commencement of the 
injury, the liability is perpetual. An action may be brought for 
a damage which may 50 years hei^ce be occasioned by this 
cause. But such a liability would deter all persons from accept- 
ing public trusts. Secondly, If a person in a public situation 
does an act within his jurisdiction, and without malice, eTeik 
though it occasion damage to another, no action will lie ; and 
thiS) on the general principle that the statute orders the thing 
to be done. In the case in Wibon the commissioners grossly 
exceeded their jurisdiction. In the case in 4 T, R. Lord Kenyan 
C. J.' thought, independently of the compensation clause, that 
the action would not lie. He says, '^ If there be no power 
(to the commissioners to award satisfaction^) the parties are 
without remedy, provided the commissioners do not exceed 
their jurisdiction.'' The principle is this : that when a party 
acts as trustee, if the act done is within his general jurisdiction, 
it is sufficient, though he pursue an erroneous mode of executing 
it But here, too, the Defendant is not affected with any 
personal knowledge of the transaction. A surveyor is appointed, 
who performs the work without the interference of the Defen- 
<dant ; and it is an additional hardship, that the Plaintiff selects 
this one commissioner only. This is distinguishable from the 
case put in argument, of the proprietors of waterworks being 
answerable for the bursting of one of their pipes, which they 
might under a legal authority have laid down in the soil of 
another ; for there the party has a benefit, in respect of which 

(«) Upon this part of the argument Gibbs C. J. observed, that .the case of 
Robertt v. Read let the Plaiotiff loose from the very great difficulty imposed by 
the words, (which, it might be, were very absurd and unjust,) of making tbe 
act done, and not, as in the statute 21 Jae, 2. c. 16, the cause of action, the 
criterion of the time. The Court of King's Bench had got over that difficulty, 
and attained the justice of the case ; he should have had great difficulty in 
coming to that decision, but thought the Court ought not to recede from it, 
because it favoured the attainment of justice. But the Court ultimately 
refrained from expressing any opinion upon this very important question. 
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he is liable. Here the Defendant is a mere trustee for the 
public. 

Cur. adv, vuU. 

GiBBS C. J. on this day delivered the opinion of the Court. 

This is an action brought by the Plaintiff against one of 
several trustees under a turnpike act, who had joined in an 
order made by the trustees for cutting a drain through certain 
lands, the consequence of which drain was, though not foreseen 
at the time of making it, that considerable damage was done 
to the Plaintiff's estate. The trustees, who were guilty of no 
excess of jurisdiction, informed themselves as well as they could, 
by the opinion of their surveyor, how this might be done 
without injury to the surrounding grounds. No imputation of 
negligence rests on them, and they did the act in tbe manner, 
which, according to the best information they could obtain, was 
the best mode. Nevertheless it did produce this consequence. 
By the statute, no action can be brought unless within six months 
next after the doing the matter or thing for which such action 
shall be brought. This trench was cut more than six months 
before the action, and the first injury felt by the Plaintiff occurred 
more than six months before the action ; but another injury was 
afterwards sustained, for which, within six months after, this 
action is brought. Three answers are attempted to be given to 
the Plaintiff's demand : first, that the other trustees ought to 
have been joined. On that point, and supposing that to be the 
only objection, it is clear that the action is maintainable. Another 
objection is, that the Defendant was a trustee under an act of 
parliament, executing duties imposed on him by the act, and 
deriving no emolument from what he did, acting to the best of 
his skill and judgment at the time, taking the best advice, and 
doing only that which it was his duty to do ; and that if such 
was- his conduct, he was not answerable for the subsequent 
consequences. Upon the discussion of this point two cases 
were cited, one of which is supposed to be a clear authority for 
the Plaintiff, and the other, it is contended on the other side, 
is an equally clear authority for the Defendant. The first is 
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the case of Leader v. Moxon. That was an action against 
commissioners for so raising the pavement, as to ohstract the 
Plaintiff^s doors and windows. The commissioners did not 
exceed their jurisdiction, and were exercising powers giren 
them by an act of parliament; but the Court thought they 
were acting in a most tyrannical and oppressive manner, and 
that though they had a right to pave, and perhaps to raise the 
street, they had acted so arbitrarily, that they were answerable. 
With that judgment this Court entirely agrees. If commis- 
sioners, acting within their jurisdiction, act wantonly and oppres- 
sively, they are responsible to any individual for the injury thej 
do him. There the injury might have been avoided by doing 
the act in a different Wslj ; here the commissioners, at the time 
of doing the act, took every precaution to prevent injury to 
the surrounding land. The other case is that of The Governors 
and Company of the British Cast Plate Manufacturers v. Meredith. 
Commissioners were directed to pave, repair, raise, sink, or 
alter, and render secure a very abrupt and dangerous place in 
the road, and they had, in so doing, raised the ground opposite 
to the gateway of the Plaintiff^s, so that they could not enter 
the gateway. The commissioners were directed by the act to 
make this a gradual descent ; and the case reserved stated, that 
it could only be done by making it a regular inclined plane 
from the top to the bottom, which they had done. The act, 
therefore, which prescribed what should be done, in effect 
prescribed the manner of doing it, because there was no other 
manner : that, therefore, does not come up to the Defendant's 
case : here the act prescribes what shall be done, but not the 
manner of doing it. This case therefore is to be determined 
on principle alone, and upon principle, we are of opinion that 
the Defendant is not answerable in this action. This case is 
perfectly unlike that of an individual, who, for his own benefit, 
makes an improvement on his own land according to his best 
skill and diligence, and not foreseeing it will produce any injury 
to his neighbour : if he thereby unwittingly injure his neighbour, 
he is answerable. The resemblance fails in the most important 
point of comparison, that his act is not done for a public purpose, 



bat for private emolument. Here the Defendant is not a 
Tolonteer : he executes a duty imposed on him by the legislature, 
which be is bound to execute. He exercises his best skill, 
diligence, and caution in the execution of it, and we are of 
opinion that he is not liable for an injury which he did not onlj 
not foresee, but could not foresee. He has done all that was 
incumbent on him, having used his best skill and diligence. 
Another point was made on the limitation of the time ; but 
having disposed of the case in favour of the Defendant, and 
decided that there must be a nonsuit upon the second point, it 
Is unnecessary for us to decide on the other. 

Rule absolute, (a) 

(a) See Adams'i New Hamp. Rep. 339. Lebanon v. Oleott, 2 Johns. 
2S3. Steele v. Western J, L, N.^Company, 



4 Johnson's Rep. 81. 

THOMPSON V. EB. GREGORY. 

THIS was an action on the case^ for erecting a dam across a 
stream of water running through the land of the Plaintiff, situ- 
ate in the manor of Rensselaer^ and so near the land of the 
Plaintiff, that it was thereby overflowed. At the trial of the 
cause, the following facts appeared. The Plaintiff was in pos- 
session of land, through which the stream ran, which was 
admitted to be an ancient stream^ and in 1802, the Defendant 
erected a back-mill and dam^ below the possession of the Plaintiff. 
The Plaintiff's land, every season, was overflowed by the stream, 
at high water, before the dam was built ; and the dam erected 
by the Defendant, prevented the water from running off the 
Plaintiff's land, as soon as formerly, and thereby destroyed its 
use as meadow. About nine acres of the Plaintiff's land were 
thus overflowed. 
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The Defendant gave in eyidence a lease, dated 7th Januanj^ 
1797, from the proprietor of the manor to. one Joshua Griggs, 
which included the premises of the Plaintiff, and also those of 
the Defendant, where the bach^nill and dam were erected. 
The lease contained about 86 acres, 40 acres of which were, 
on the 2Ut March^ 1806, assigned by Griggs to one Stephen 
Gregory^ and they included the land whereon the mill and dam 
were erected. The Defendant held his premises by a parol 
agreement under Stephen Crregory. The lease to Griggs, con- 
tained the following exception^ ^^ excepting, and reserving out of 
the grant, unto the grantor, his heirs and assigns, all mines, &c. 
and all streams and runs of water upon the premises, with the 
soil under the same, and the right and privilege of erecting 
upon any part of the premises, mills and dams, &c. for the use 
of the grantor, &c. and also, such part of the said land, as may, 
by the said dams, be overflowed with water, &c. and also free 
ingress, &c. for the purposes of, &c. the grantor, his heirs and 
assigns, making a due abatement in rent for the lands which he 
shall so use and occupy.^' The Defendant contended that the 
lands of the Plaintiff, thus overflowed, were included in the 
exception, and did not pass by the grant, and that the Plaintiff 
could not bring the action ; but the objection was over-ruled : 
the Defendant then offered to prove by Stephen Gregory, that 
the Defendant erected the mill and dam, by permission of the 
origpinal grantor, and the witness, on being examined as to his 
interest, said, that the fee of the land on which the mill and dam 
were erected, was still in him, but that the Defendant entered 
under a parol contract with him for the purchase of the land, 
and built the mill and dam thereon. The witness, being object- 
ed to as interested, was rejected ; but the Plaintiff offered to 
admit any permission in writing from the grantor. The witness 
then offered a release of his right to the premises, in the pos- 
session of the Defendant under the parol contract, and on which 
the mill and dam stood, and which release the Defendant was 
ready to accept. The witness was still rejected, as incompetent, 
and the jury found a verdict for the Plaintiff, for 31 dollars 8 
cents damages. 

27 
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A motion was made to set aside the verdict, and a case con- 
taining the above facts, was submitted to the court without 
argument. 

Per Curiam. Tliis case is submitted, without argument, and 
the counsel for the Defendant has stated several points, as rea- 
sons for setting aside the verdict, and awarding a new triaL 

1. It is contended, that the Plaintiff had no interest in the 
lands overflowed by the mill dam, as they were embraced bj 
the exception or reservation, contained in the orig^al lease to 
Griggs, The lease excepts and reserves all streams, and the 
soil under them, with the right to erect mills, and mill dams, 
and it then excepts and reserves the land which may be over- 
flowed, in consequence of such dams. But until the grantor has 
exercised his light to erect mills, and miU-daifis, it cannot be 
ascertained what lands will be overflowed, and the reservation 
is, in the mean time, inoperative, and, considered strictly as an 
exception in the deed, it is void for uncertainty. It must be 
construed in relation to the subject matter, and it is like the 
right to erect mills, and to have ingress to them, the reservation 
only of a right to use the lands so conveyed, for such a specific 
purpose. The direct interest in the soil, in the mean time, 
p*assed by the deed ; and the Plaintiff can well maintain the 
present action, so far as respects his interest in the premises. 

2. The next, and the principal point in the case, relates to 
the matter set up as a defence, and to the competency of the 
witness, who was offered to prove it. The defence was, that 
the mill and mill dam were erected by permission of Stephen 
Van RcTisselaer^ the original grantor, and Stephen Gregory was 
offered as a witness to prove this permission. He was objected 
to, and rejected ; but the Plaintiff, at the same time, offered to 
admit in evidence any permission in writing from the grantor. 
It is not necessary to examine whether the witness was, or was 
not competent, because assuming him to have been so, his testi- 
mony would have been of no avail, since the right in question 
could not pass by parol The right reserved by the lease to the 
grantor, and his heirs and assigns, to erect mills, or mill dams, 
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was an incorporeal hereditament. It was not the land itself, 
but a right annexed to it, and it could only pass by grant. The 
appropriate subject matter of grants, is these incorporeal rights, 
of which livery cannot be had, and a grant is, in general, good 
only by deed. This was the rule of the common law, and were 
it otherwise, no such interest could be assigned or granted^ with- 
out writing, according to the express proyision of the statute 
of frauds. The court are of opinion, therefore, that the motion 
on the part of the Defendant be denied. 

Rule refused. 



4 Mass. Rep. 522. 

TOWN OF STOUGHTON, &c. v. BAKER AND 

VOSE, 

PARSONS, C. J. The Plaintiffs found their claim on the 
resolution of the legislature recited in the declaration : on the 
alteration of the former sluice way ordered by the committee 
therein appointed : on the refusal of the Defendants to make 
that alteration seasonably : on the authority given by Mr. L<md 
as a sub-committee to the Plaintiffs to make that alteration : and 
on the Plaintiffs' making it pursuant to that authority. 

The Defendants object to the claim of reimbursement of the 
money paid to defray the expences of the committee ; and we 
are satisfied this objection is well founded. The resolve is 
silent on this subject, and the only charge which it imposes 
on the owners of the dam is three fourths of the expenses in- 
curred in altering the sluice-way. 

The Defendants also object to the claim for the expenses of 
making the alterations in the sluiceway, arguing that the legis- 
lature had no authority to pass the said resolve. Because their 
dam is an ancient dam derived from a grant by the town of 
Dorchester in 1633, held by them and by those whose estate 
they have therein, without any sluiceway for the passage 
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of fish, from that time to the year 1789, when the legklature 
first directed that a passage should be opened for fish : — ^Be- 
cause in the year 1633, a wear for the taking* of fish was grant- 
ed as appurtenant to their mill, by which the grantee, lus 
heirs and assigpas had a several fishery between the dam and 
the sea, and that this grant of a wear was in the same year 
confirmed by the colony legislature, so that the public have 
no right for the passage of fish above or through their wear : 
— Because if the public have this right, it should be exercised 
by the intervention of a jury to describe the site and dimen- 
sions of the sluice-way, and not by a committee of the general 
court, who may through error or mistake order the whole 
dam to be prostrated, and thereby destroy or render dseless the 
estate the Defendants have in the mill :-f Because if t^e public 
have not this right, but claim to take it for the public use, the 
Commonwealth is bound by the constitution to make a reasona- 
ble compensation to the owners, and not charge them with the 
expense of making the sluice-way. 

The grants on which the Defendants rely are made part of 
the case. The grant by Dorchester relating to the dam Is in 
these words, '^ It is generally agreed that Mr. Israel Staugh- 
ion shall build a water mill if he see causes" Then follows 
a grant to him of a wear adjoining to his mill ; and no person 
is to cross the river with a net or otherwise to the prejudice of 
the said wear: but Stoughton is to sell the alewivea at five 
shillings per thousand, and the other fish at reasonable rates. 
The colony legislature in 1634, confirmed the grant of the 
wear to Stoughton^ and his heirs, he agreeing to build and main- 
tain a horse-bridge over the river. 

The wear thus granted and confirmed amounted to ihe firan- 
chise of a several fishery at that place, but it extended to no 
other place on the river above it. And this franchise cannot 
be construed to include a right of excluding all fish from pass- 
ing above the wear. The value of this fishery depends on the 
shoals of fish that enter the river to pass to the ponds above to 
cast their spawn : and if none were allowed to pass, the fishery 
would be of little value, and the public, to whom Stoughtm was 



ABJUDGED CASES. 313 

obliged to sell would lose their supply, which was one of the 
coDsideratioDS of granting the franchise. 

We are therefore satisfied that this franchise, if it were not 
lost, would be no objection to the right of the public to have 
a convenient passage way for the fish to ascend the river to the 
ponds. In examining the grants, this franchise is not appur- 
tenant to the mill ; but is a several independent interest granted 
on • conditions. And the ^case does not state that it was ever 
exercised by Stoughton^ or by those who claim under him ; and 
at this time we must presume that it is lost and gone by nonuser. 

The ancient grants by towns are very loosely expressed, and 
when a fee was intended, words of inheritance are seldom used. 
When a long possession by the grantee, his heirs or assigns, has 
followed, the original g^nt has uniformly been considered as a 
grant of a fee. In this case we are therefore of opinion that 
Stoughton took a fee in the millrprivilegey as it is usually call- 
ed in this state. And having a privilege to build a mill, he ne- 
cessarily had a right to erect a dam, to raise water sufficient to 
drive his mill. 

But the right to build a dam for the use of a mill was under 
several implied limitations. One was to protect private rights 
by compelling him to make compensation to the owners of 
land above for, and damages occasioned by overflowing their 
lands : another was to protect the rights of the public to the 
fishery ; so that the dam must be so constructed that the fish 
should not be interrupted in their passage up the river to cast 
their spawn. Therefore every owner of a water mill or dam 
holds it on the condition, or perhaps under the limitation, that 
a sufficient and reasonable passage way shall be allowed for 
the fish. This limitation, being for the benefit of the public is 
not extinguished by any inattention or neglect, in compelling 
the owner to comply with it. For no laches can be imputed to 
the government, and against it no time runs so as to bar its rights. 

If the government should, in its grant of a tnill-privUege^ ex- 
pressly or by necessary implication, waive this limitation, it 
would be bound. But it would be an unreasonable construction 
of the grant by Dorchester^ to admit that by it all the people were 
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depriyed of a free fishery in the river above the dam, to which, 
until the g^nt, thej were nnqnestionablj entitled. 

The public therefore haying a right to the benefits of this 
limitation as to the mill and dam of the Defendants, there must 
be some remedy, by yr\ach this public benefit may be secured. 
But this remedy, say the Defendants, cannot be obtamed by 
any authority of a committee of the general court ; but shoold 
be sought for through the interrentioD of a jury. 

The legislature may make all laws not repugnant to the 
constitution : and we do not know that this law is repugnant 
to it And the usage of the general court, to appoint com- 
mitters to locate and describe the site and dimensions of pas- 
sage ways for fish, is ancient and has been long continued. But 
if a committee thus appointed should locate and describe a 
passage way for fish unnecessary and unreasonable, by which 
the property of the owner of the mill was injured without any 
public benefit, we do not admit that he would be without reme- 
dy. The owner holds his privilege subject to the limitation, 
that a reasonable and sufficient passage way should be allowed 
for the fish. Beyond this the public has no interest, and private 
right is invaded. Any prostration of the dam by a committee, 
not within this limitation, would be an injury to the owner, for 
which he might appeal to his counlry, and have a remedy by the 
verdict of a jury. 

Another objection made was, that if this resolution was con- 
stitutional, the legislature might authorise strangers to enter 
without right on the freehold or lawful possession of another. 

This objection supposing that strangers enter without right 
is begging the question. For if the owner of the dam hold it 
under the limitation mentioned, that limitation must extend to 
give a right to the government to enter and remove obstructions, 
which if not removed would defeat the limitation. 

In this action it does not appear that at the trial the Defen- 
dants made any objection to the necessity or reasonableness of 
the alteration of the sluiceway ordered by the committee : on 
this ground therefore he has now no right to complain. 

It has been further argued that if the resolve is constitutional, 
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yet the Plaintiffs cannot maintain this action, for several rea- 
sons. The resolve authorizes the committee to order altera- 
tions in old passage ways, or to direct new passage ways to he 
made. Whoever therefore, say the Defendants, make these alte- 
rations are agents of the committee, and the committee, who are 
answerahle to their agents, must hring the action. 

If this objection were to prevail, no committee would ever 
undertake the trust. And as their powers are to locate and 
describe the requisite alterations, but not to make them ; if this 
objection should not prevail, it is argued that after the com- 
mittee have made the order and given notice to the owner of 
the dam, they have executed all their powers : and it is the 
duty of the owner of the dam to make the alterations ; and if 
he disobey the order, he may be punished by indictment. 
There might be some weight in this objection, if the authority 
of the committee were confined to the issuing of orders ; but 
they are expressly authorised to cause new fish ways to be open- 
ed. The work may therefore be done under their direction, if 
the owner refuses to remove the obstruction, which he has 
placed or continued. 

But it is denied that the committee could authorise three 
towns jointly to make this alteration, so as to give them a joint 
action. 

We think there is some weight in this objection, as it is not 
easy to conceive how a joint authority could lawfully be vest- 
ed in three distinct independent corporations, who can act only 
by a major vote, in distinot corporate meetings, by the committee 
under this general authority given them. But we do not think 
it necessary to decide on this point, because we are satisfied that 
the remaining objection is fatal against the action. 

This objection is, that it was not competent for Mr. Loud^ as 
a sub-committee, to execute any of the powers of the committee, 
and therefore he could not authorise the Plaintiffs or any other 
persons to make the alteration, so far as to give them a right of 
action to recover a compensation. 

The authority given to the committee is by the terms of the 
resolve to be exercised by them, or the major part of them. 
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The exercise of this authority is personal, and cannot be dele- 
gated. If it could be delegated, it might-be delegated to any 
other man, as well as to Mr. Lottd^ one of the committee. If 
the committee or a major part of them had exercised the powers 
given them, it might have been thought by them reasonable to 
give the Defendants time until the next spring to make the 
alterations ; or they might have employed other persons than the 
Plaintiffs to make them. However this might have been, it is 
extremely clear that the powers g^ven to the committee must be 
exercised by all, or by the greater part, and that they could not 
be delegated to Mr. Loud^ or to any other person. 

For this reason the verdict must be set aside, and a general 
verdict be entered for the Defendants. 



3 Johnson's Ref. 282. 
A. VAN BERGEN v. H. VAN BERGEN. 

THE CHANCELLOR. There are two objections to the Pladn- 
tifi'^s title to a decree, and both of them appear to be well founded. 

1, The remedy of the Plaintiff (if any) ought to be sought 
at law, by an action on the case, or by an action upon the 
covenants contained in his deed of December^ 1 808. The cases 
in which chancery has interfered by injunction, to prevent or 
remove a private nuisance, are those in which the nuisance has 
been erected to the prejudice or annoyance of a right which 
the other party had long previously enjoyed. It must be a strong 
and mischievous case of pressing necessity, or the right most 
have been pre nous ly established at law, to entitle the party to 
call to his aid the jurisdiction of this court. In Brown*$ case, 
(2 Fesey^ 414.) Lord Hardwicke intimated, that the title most 
have been established at law, or the party have been in the 
previous enjoyment of the subject, for at least three years, 
before he would interpose by injunction in the case of a private 
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naisance. In the case of The Attcmey General ▼. JVtcAoZ, (16 
Ftsey^ 338.) Lord Eldon said, there were priTate aoisances 
which would support an action on the case, but which would 
not support an injunction. He put the jurisdiction of the court 
upon the ground of material injury, and of that special and 
troublesome mischief which required a prerentive remedy, as 
well as a compensation in damages* I have had occasion fre- 
quently, since I have been sitting in this court, to allude to this 
very doctrine, and to consider it as sound. {Gardner v. FiUage 
of JSTewburgh, 2 Johns. Ch, Rep. 164, 166. Attorney General r. 
Utica Insurance Company^ id. 379.) 

When a statute authorizes commissioners or others to interfere 
with private property, and it is charged and shown that they are 
about to exceed their powers, the case seems not to be governed 
by the ordinary rule ; the interference of the court is more 
prompt^ and is called for by greater necessity. {Belknap v» 
Belknapi 2 Johns. Ch. Rep. 463.) 

In this case, the Plaintiff erected his mill after the Defendant 
had erected his dam* It is like the case of a person building 
his house against an ancient wall, and then complaining that his 
windows are darkened. Whether the Defendant had a remedy 
at law,, prior to the erection of his present mill, for the over* 
flowing of his land by the means of the dam in question, it is not 
forme to say. But, perhaps, he might have tested the legality of 
the dam, in that way, or after he had erected his mill, he might 
by an action on the covenant in his deed, have tried the question. 
It is a proper legal question, and the Plaintiff had his legal re« 
medy. It does not strike me that he has shown that species of 
nuisance required by the cases, to entitle him to call to his as- 
sistance the power of this court. 

But if the merits of the case were properly before me, I 
should consider the Plaintiff as having failed. 

When the parties executed their mutual releases, in Decetnr 
&«r, 1808, there was an artificial dam on the spot where the 
present dam stands, still higher than the present dam. Of this 
fact the proof is abundant. There has been an artificial dam 
there for upwards of 20 years, and always higher than the pre- 
ss 
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tent dam. The mill belonging to the Defendant, and to which 
this dam is auxiliary and necessary, is also of long standing. Ail 
this was known to the parties when they released to each other; 
yet the Plaintiff releases *^ the grist mill^ and the land ther^ 
covered^ and appertainingji om fully and amply as the said mill, with 
Us appnrtenanees^ is now actually possessed by the Defendant^ hf 
his lemml, and ako the water, mUl dam, and ground thereby ewer' 
edn with all and singular the rights, privileges, 4^e. unto the said miil 
Mongtng.'' It appears to me, that by the true and obvious con- 
stroction of this deed, the Defendant is secured in the title, nse, 
and enjoyment of the mill, and mill dam, as it then existed. Nor 
does the release to the Plaintiff of the land and water, and the 
water fall, farther op the creek, destroy the operation of the 
deed to the Defendant They may exist consistently together. 
The Plaintiff is entitled ^« to the fall ofwaHer tn the said ereek^ and 
the prioilege of the water of the same, and thefru use of any isiiUor 
mills which may thereafter be erected upon the said creek and fall of 
water ; and the Defendant shcdl not so raise the miUrdam now erect- 
ed bekw the saidfaUs, as to make back water to impede any miU 
which may be ereeUd by the PtaitU^,^'* 

The prohibition in this deed, is against raising the miU-daiB 
then erected. The Defendant was entitled to preserve the dam 
at the then existing height, and to enjoy unimpaired the mill and 
all its privileges as it was then, and for a long time had been, 
enjoyed. The Plaintiff was entitled to build what mills he 
pleased on his own ground ; but then he must so exercise that 
right, as not to interfere with the established and existing right 
of the other party. He must so construct his mill, or erect if 
in such a place, as that he may enjoy it, consistently with the 
Defendant's enjoyment of his dam and water. If his new mill 
is to interrupt the enjoyment of the prior dam and mill, the 
proposition would be reversed, and his erection would become 
the nuisance. 

My opinion, accordingly, is, that the Plaintiilf has shown no right 
to sustain hi$ bill, and that it must be dismissed with costs. 

Decree accordingly. 
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13 Johnson's Rep. 212. 
VANDENBURGH t. VAN BERGEN. , 

PLATT, J. delivered the opiDioD of the court. Tbis is a& 
aietion on the casd for oyerfkwing the Plaintiff's land, by means 
of a inill>dam erected by the Defendant on the Codesaekie creeh. 

The Defendant claims a right to maintain the dam, and to 
do the acts complained of, partly under a conveyance, in fee sim- 
ple, from Johfl Brouck (one of the patentees) to Casparffs 
Boruek^ dated the 29th of June, 1734, for an undivided moiety, 
and partly under a conveyance, in fee simple, from Henry Fan 
Bergen and others to Anthony Fan Bergen, dated the 20th of 
October, 1784, for the other undivided moiety. 

The first deed conveys a saw-mill on the Cocksackie creek, 
'^ with the groupd and water stream thereto belonging,^' ^^amd* 
fall liberty and lieenee to erect and build anoU^er mill on any 
other place at, or on, the same creek, wUh like liberty of ground and 
stream of water,^^ The latter of said deeds conveys (referring 
to another deed) ^^ an undivided moiety of, in, and to, a certain 
fidl, situate, lying, and being in a tract of land granted to MarHn 
Ckkrritse and John Brouck, in a certain creek or kill, known by 
the name of the Coduackie kill, and privilege of erecting a miM, 
Utereon, with the ground and water stream of the said kUl; emd, 
also, one acre of ground adjoining saidfalV^ 

The Defendant deduces all the interest and estate granted by 
the said deeds, by a chain of conveyances down to himself; and 
it appears that about 4 or 5 years ago he erected the mill-dam, 
now complained of, upon his own land, at a fall on said cree)c 
where no mill or dam had ever before been built. 

The Plaintiff proves a continued and uninterrupted possession 
of his farm for the last 60 years, derived from Mantie Brouck, 9i 
daughter of the patentee. 

I am of opinion that the Defendant has failed in his attempt 
to show a right to overfljDw the Plaintiff's land. 
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The deed from the Van Bergens {d^ted the 20th of October, 
1784,) for their moiety, does not, in the terms of it, profess to 
grant any privilege in the water beyond the limiu of the mili-site, 
or falls, intended to be conveyed by-|that deed. The right of 
building a dam at that place must be exercised in such a man- 
ner as not to injure the previous rights of other persons. Be ' 
tides^ the grant of an undivided ekare in a stream of ^water 
would not authorise the grantee to appropriate or modify the 
stream to the injury of others, who have a joint interest in it. 
The property in a stream of water is indivisible. The joint pro- 
yrietors must use it as an entire stream, in its natural channel. 
A severance would destroy the rights of all. 

As to the right claimed under the deed to Casparus Brouck^ 
in 1734, it was a ^* liberty and license'' to erect a mill on any 
part of the creek, and to use and conyert the stream of water in 
a reasonable manner for that purpose ; and it does not appear 
that the present dam is unreasonably high, or unusually con- 

'structede 

Catparus Brouck himself would, undoubtedly, have had a 
right to do the very act now complained of, against any person 
clainaing title under a subsequent conveyance from John BroucL 
The question, therefore, is, whether the privilege granted, or the 
license given, by the deed to Casparw Brouck^ has expired or 
been extinguished. According to Co. Litt. 145. A., and Ftn. 
tit. Ekction^ {Com. Dig. tit. Election^) ^^ where an interest vests 
immediately by the grant, election may be made by the heirs,'' 
kc. So, ^* where an election is coupled with an interest, such 
election is descendible." Bat, ^^ if nothing passed or vested in 
the grantee before his election, it ought to be made in the life of 
the parties." " When eUeiion creates the interest, notbii^ 
passes till election." ^^ A feoffment of a house and 17 acres of 
land, parcel of a waste, the/eoj^e,'and not his heirs, must elect, 
or else the grant is void." 

Tested by these rules, I am clearly of opinion, that the 
grant or license to build a mill anywhere on the CocksaMt 
creek, with the land and water necessary for that object, vested 
no interest or estate 'absolutely in the grantee, at the time «f 



\ 
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execntlDg the deed. The right was potential merely ; it could 
vest only upon the location and election to he made hy the 
grantee. It appears there were, at least, four mill-sites on that 
creek. It is certain that Casparus Brouck^ in his lifetime, was 
not actually vested with the title to any particular mill-site, hy 
virtue of that general grant. His election and location was ne- 
cessary to consummate the title. He never exercised his right ; 
and hy his death it hecame extinct. 

The ekciiorLf in this case, was not ^^ coupled with an interest,^' 
in the sense of Lord Coke, He means an election coupled with 
an ifUere$t which vests absolutely at the time of the grant. As if 
there had heen a grant of a definite mill-site coupled with the 
privilege of flowing. Then the interest in the principal suhject 
of the grant would have vested immediately ; and the appurte- 
nant r^ht of flowing would have followed it to the heir, who 
m^ht elect to exercise the privilege of flowing whenever he 
pleased. The Plaintiff is entitled to judgment. 

Judgment for the Plaintiff. 



2 B^aKEWAix AND Alderson's Rep. 662. 

VOOGHT y. WINCH. 

DECLARATION stated that Plaintiff hefore, and at the time 
of the committing of the grievances thereinafter mentioned, was 
lawfully possessed of a certain corn-mill called The Abbey Mill^ 
with the appurtenances, situate in the parish of West Ham^ 
in the county of Essex^ and hy reason thereof of right ought to 
have had and enjoyed the benefit and advantage of the water 
of a certain stream, which, until the committing of the griev- 
ances, of right had flowed, and still of right ought to flow, unto 
the mill of the Plaintiff, for the supplying of the same with 
water for the working thereof, to wit, at, &c. and that the De- 
fendant on the Ist June, 1814, and on divers other days and times 
between that day and the day of exhibiting the bill of the Plain- 
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^S, wrong^ally widened^ deepmiedf and eulargedy and coMMed and 
procured to be mdened, deepeaecl, and eolftrged, a certain ditch 
or channel called PoUer'*$ DUeh^ leading from and ont of the Biad 
stream, above the said mill of the said Plaintiff; and thereby, 
on those seyeral days and times, drew off and diverted from the 
said stream, throngh the said ditch or channel, a much greater 
quantity of the water thereof than had before used to flow, or 
than of right ought then to have flowed, through the said ditch or 
channel, and kept and continued the same so widened, deepened, 
and enlarged, and the said quantity of water, so wrongfully and 
injuriously drawn off and diverted for a long space of tin^, to 
wit, from thenceforth hitherto, and thereby prevented the same 
from flowing to the mill of the Plaintiff^ and from supplying the 
same with water for the necessary workiim^ thereof, as the same 
ought to have done, and otherwise would have done. By rea*- 
son whereof, &c. Plea, not guilty. TIm cause was tried at the 
last summer assizes for the county of £Mex, before Len» Serjt^ 
and a special jury. The Plaintiff's mill, and the Defendant's 
premises, which consisted of a wharf, &c., were situate on a 
stream called Channel Sea River. The Plaintiff's mill was lower 
down the stream than the Defendant's wharf, and between them 
was situate PotterU Ditch^ which connected Channel Sea Rioer 
with the water-works river, which last again was connected 
with the river Lee, The Defendant, in the summer of 1814, in 
order to enable his bai^e to pass to his mill, had employed per- 
sons to deepen and widen Patterns DUch^ and from that time the 
plaintiff's mill had ceased to have its usual quantity of water. 
The Plaintiff's witnesses represented that before that time Fot- 
ierU Ditch was not navigable for barges : one of the Defendant's 
witnesses stated that barges had passed along Potter^ Ditch for 
the last fifty years. The Defendant also gave, in evidence, the 
record of a judgment obtained in ihh court in a former action 
between the same parties, and for the same cause of action. 
That acHon was commenced in Hilary term, 1817. The decla- 
ration was substantially the same as in this. The Defendant 
there pleaded not guilty, and the jury found a verdict for liim. 
It was insisted at the trial that that verdict was conclusive evi- 



dence against the Plaintiffs, and that it operated as an estoppel. 
The learned judge received it in evidence, but refused to non- 
suit the Plaintiff, giving liberty to the Defendant to move to en- 
ter a nonsuit. The jury found a verdict for the Plaintiff. A 
rule nisi having been obtained by Marrayat in last MichaelmcLs 
term on this ground, and also for a new trial on the ground of a 
misdirection by the learned Judge, it now appeared from the 
report that the learned Judge had directed the jury, that in the 
case of all streams of water the use of which furnished beneficial 
enjoyment to any individual, the material thing to be attended 
to was, what had been the actual possession and enjoyment by 
such person for the last twenty years ; and that if water had in 
fact been enjoyed during that period to a certain extent of sup* 
ply, or at a certain level, no private person was at liberty to do 
any act which altered that state and condition for the purpose 
of improving his own estate : that rule applied equally to all 
streams, whether navigable or not. And he added, that he had 
left it to the jury to consider,* upon the evidence, whether the 
stream called Channel Sea River was navigable, and in what 
way, whether as a public navigable river, or for the conve- 
nience of the adjoining occupiers : that whether navigable or 
not, each party must use the water in the state in which it was 
found to be for the space of twenty years invariably ; and that 
a certain benefit so long enjoyed could not afterwards be dis« 
turbed. 

The Court, after hearing the report read, asked the counsel 
for the Plaintiff whether they could support that part of the 
direction of the learned Judge in which he stated to the jury, 
that each party was bound to use the water in the state it had 
been found to be for the last twenty years, even although it had 
been a public nav^able river. 

Gumey, Curwood^ and Bolland^ for the Plaintiff, stated that that 
had hardly been made a question at the trial. The material 
question then was, not whether Potter^s Ditch had been a public 
navigable stream f but whether it had ever been a navigable 
stream at all. 
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The Omrt said, that it was impossible to estimate the influence 
that that part of the learned Judge^s direction might have had 
upon the minds of the Jory, and that there must conseqaentl;jr be 
a new trial. 

Marryat^ Lawea Serjt, and Comyn^ contra. The Defendant 
is entitled to judgment of nonsuit, the judgment recovered by 
the Defendant in the former action being conclusive evidence 
as against the Plaintiff, even upon the general issue. If pleaded 
by way of estoppel it would be a bar to the action, because it is 
a judgment directly upon the point, and between the very same 
parties ; and if it be a legal answer to the Plaintiff's claim in 
one case, its effect cannot be varied by the mode in which it was 
brought before the Court. It was clearly admissible here in 
evidence under the plea of not guilty ; for in an action on the 
case, that plea puts every thing in issue : it negatives, among 
other things, that the act done was wrongfully done, and there- 
fore to shew that it was not wrongfully done, the ja^ment of 
a Court upon that very question may be given in evidence, and 
when it is given in evidence the facts disclosed afford a com- 
plete answer to the action. In The Duchess of Kingston's 
case, (a) Lord Chief Justice De Grey lays it down, that the judg- 
ment of a Court of concurrent jurisdiction directly upon the 
point is as a plea, a bar, or as evidence conclusive between the 
same parties upon the same matter directly in question in anO' 
ther court ; and Mr. Philipps in his Treatise on Evidence {h) 
considers that a judgment will be conclusive evidence between 
the same parties in those cases where it can be given in evi- 
dence without being specially pleaded ; and he gives as an in- 
stance, among others, that in an action of trespass for mesne 
profits, the judgment in ejectment is conclusive against the De- 
fendant as to the right of possession at the time of the demise 
laid in the declaration. So a record of conviction on an indict- 
ment against a parish for not repairing a road, will be conclusive 
evidence, on a plea of not guilty, of the liability of that parish 

(a) 11 St. 7>. 261. (6) P. 223. 2d edit. 
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to repair, Rex V. St. Pancras, (a) They also cited Strutt v. 
Bovingdon (h) Kitchen v. Campbell^ (c) and the judgment there 
delivered hy Lord Chief Justice De Grey and, the judgment of 
Lord Mansfield in Bird v. Randall^ {d) where it is laid down that 
a judgment recovered need not he pleaded in an action on the 
case, hut may he given in evidence under the general issue. 

Abbott C. J. I am of opinion that there ought to he a new 
trial in this case, hut that there ought not to he judgment of 
nonsuit. The learned Judge left it to the jury, on the evidence, 
to consider whether the stream called Channel Sea River was 
navigahle, and in what way, whether as a puhlic navigahle river 
or for the convenience of the adjoining occupiers ; and he fur- 
ther added, that whether navigahle or not, he thought each 
party was hound to use the water in the state in which it was 
found to he for the space of twenty years invariably, and that a 
certain henefit so long enjoyed could not afterwards he disturb- 
ed. In that direction, it appears to me, the learned Judge was 
mistaken ; for if it he admitted that this is a public navigable 
river, and that all his majesty^s subjects had a right to navigate 
if, an obstruction to such navigation for a period of twenty years 
would, not have the effect of preventing his majesty's subjects' 
from using it as such. It has been said that the evidence shews 
plainly that this never had been a navigable river ; that fact, 
however, is not found hy the jury, and I cannot now decide it. 
I find upon the report that the jury were misdirected in point of 
law ; and it is impossible for me to say what weight that direc- 
tion had on their minds, and therefore I think there ought to be 
a new trial. Upon the second point I am of opinion that the 
verdict and judgment ohtained for the Defendant in the former 
action was not conclusive evidence against the Plaintiff upon the 
plea of not guilty. It would indeed have been conclusive if 
pleaded in bar. to the action by way of estoppel. In that case 
the Plaintiff would not be allowed to discuss the case with the 
Defendant, and for the second time to disturb and vex him by 

(a) Peake's JV. P. C. 219. (b) 5 Esp. 67. 

(c) 3 WiU. 304. 2 BL 830. {d) 3 Burr, 1353. 

S9 
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the agitation of the same qaestiOD. Bot the Defendant ha* 
pleaded not goiltj, and has thereby elected to submit his case to 
a jarj. Now if the former rerdict was proper to be received iu 
evidence by the learned Judge, its effect must be left to the 
jury. If it were conclusive indeed, the learned Judge ought 
immediately to have nonsuited the PlaintifiE^ or to have told the 
jury that they were bound, in point of law, to find a verdict for 
the Defendant. It appears to me, however, that the partj^, by 
not pleading the former judgment in bar, consents that the 
whole matter shall go to a jury, and leaves it open to them to 
inquire into the same upon evidence, and they are to give their 
Terdict upon the whole evidence then submitted to them. 1 am 
aware that in Bird v. Randall Lord Mansfield is reported to have 
said, that a former recovery need not be pleaded^ but will be a 
Var when given in evidence. I cannot, however, accede to that ; 
for the very first thing i ieamt in the study of the law was that 
a judgment recovered must be pleaded : that has so strongly en- 
grafted itself on my mind as a general principle, that nothing I 
have heard in argument this day, has shaken it I am, there* 
fore, of opinion, that there ought not to be a nonsuit 

Baylet J. I am of the san^ opinion. I think that we are 
not warranted in saying that there was not evidence, at least to 
go to the jury, to say, whether this was not a navigable river ^ 
and if it was a navigable nver, then an obstruction for twenty 
years is not a bar to a public right The direction of the learn*' 
ed judge, therefore, upon that point, cannot be supported, and, 
consequently, there must be a new trial. It seems to me, that 
the other question admits of no fair doubt, when you consider 
the issue raised upon the pleadings. An action is here brought, 
as it is alleged, for the same cause in respect of which a former 
action had been brought, and in whic]f>^verdict was obtained 
by the Defendant. Now a Defendant ought not, in point of law, 
to be twice vexed for the same cause of action ; and he would 
have had a right, if he had thought fit, to have pleaded the 
former verdict by way of estoppel, and thereby _have shewn 
that the Plaintiff was not at liberty to try that question a second 



titte, which had beeu tried before aod decided agalDSt him. 
Instead, howeiver) of putting himself on that estoppel, he merely 
days, that he is not guilty of the ofience impiited to him; and, 
upon that issue, the jury are to try, not whether the Plaintiff 
is estopped from trying the question, hot whether the Defendant 
be guilty or not. Upon that issue, the Defendant may prove, 
that the act imputed was not done by. him, and that another jury 
were of opinion that he was not guilty ; and, for that purpose, 
be may give in evidence the judgment in the former cause, for 
the consideration of the second jury. The question, however, 
for the second jury (when the Defendant has chosen to plead 
the general issue) is, whether the Defendant be guilty or not ? 
and the question raised upon that issue, in an action on the case, 
is, whether the Plaintiff had or had not any cause of action at 
the time of the commencement of the suit ? Now the judgment 
for the Defendant in a former action for the same cause, does 
not necessarily prove that the Plaintiff has no cause of action. 
It decides nothing unless by way of estoppel. In Outram v. 
Morevfood {a)^ where this subject was very fully considered, 
Lord Ellenborough C. J., in giving the judgment of the Court, 
takes this distinctioo, and states expressly, that a former judg- 
ment, if properly pleaded by way of estoppel, would be conclu- 
sive, but if only offered in evidence it would not be so. For 
these reasons, I am of opinion, that, upon this issue, the judgw 
ment in the former verdict was evidence only to go to the jury. 

HoLBOYo J. If the place in question was ever a public navi- 
gable river, I apprehend that its ceasing to be used as such for 
twenty years, and being, during that time, in a condition which 
is inconsistent with its being used as a public navigable river, 
would not extinguish the public rights, if they did exist pre- 
viously to that time. An act of parliament is the only means 
by which such a public right can be determined. As there 
was, therefore, evidence for the consideration of the jury, 
whether this had been a public navigable river, and as the 

(a) 3 Ea9t, 346, 
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learned Judge told them that if it were a public tiTer, still 
that twenty years^ possession was to be binding on the rights of 
the parties, it appears to me that there must be a new trial. 
With respect to the other question, 1 think that there ought 
not to be a nonsuit. There were two modes, by either of 
which the Defendant might defend himself. There having 
been a former action, in which he had succeeded, he might 
have alleged that he was not to be called upon to defend 
himself again for the same cause, if he chooses to adopt that 
mode of defence, he must plead it in bar ; and say that the 
other party is not at liberty to call upon him to answer again 
that which be had before called upon him to do, when a verdict 
was given in his favour. If, however, he declines that mode of 
defence, and submits to answer for the cause of action alleged^ 
and defends himself by saying that the Plaintiff has no ground 
of action ; he then leaves the question to the jury, and they 
are to try, not whether there was a former action for the same 
cause, but whether the Plaintiff has such a ground of action as 
he alleges in his present declaration. A party may have 
matter which he may either give in evidence, or which, if 
pleaded, would be an estoppel ; but when he puts it to the jury 
to find what the fact was, it is inconsistent with the issue wbicb 
he has joined, for him to say that the jury are estopped from 
going into the enquiry. He may, however, use the former 
verdict as evidence, and pregnant evidence, to guide the jury 
who are to try the second case, to a conclusion in his favour. 
But if, notwithstanding the prior verdict and judgment, the jury 
think the case is with the Plaintiff, they are not estopped from 
finding the verdict accordingly. Id GoddardU case (a), the 
Plaintiff, as administrator of Newton^ had brought debt upon 
bond made to the intestate, bearing date 4th April^ 24th Eliz. 
The Defendant pleaded that the intestate died before the date 
of the bond, and so concluded that the writing was not his 
deed, upon which they were at issue. The jury found that the 
Defendant did deliver it as his deed 30th July^ 23d Eliz.^ and 

(a) 2 Rep* 4. 
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found the tenor of the deed verbatim, that it was dated 4th 
Aprilj 24th Eliz.^ that the intestate was living, 30th July^ 23d 
Eliz,^ but that he died before the date of the bond, and prayed 
the advice of the Court, whether this was the Defendant's deed; 
and it was adjudged his deed ; and the reason given is, f^ that 
although in pleading the obligee cannot allege the delivery 
before the date, because he is estopped to take an averment 
against any thing expressed in the deed, yet the jurors, who are 
sworn to say the truth, shall not be estopped, for an estoppel is 
to conclude one to say the truth, and therefore jurors cannot be 
estopped, because they are sworn to say the truth.'' In Treoivan 
V. Lawrence (a) it was held, that if a party will not rely on the 
estoppel when he may, but takes issue on the fact, the jury 
shall not be bound by the estoppel, for they are to find the 
truth of the fact which is against him; and in BuUer^s JVisi 
Prius (6), it is laid down, that the jury, cannot find any thing 
against that which the parties have affirmed and admitted of 
record, though the truth is contrary ; but in other cases, though 
the parties be estopped to say the. truth, the jury are not; as 
in Goddard^s case, where the bond was dated nine months after 
the execution, and afler the death of the obligor. I think, 
therefore^ that upon principle as well as upon authority, the 
former judgment was not conclusive against the Plaintiff upon 
this issue, and that the learned Judge, therefore, did right in 
receiving the evidence, and suffering the trial to proceed. 
The rule, therefore, should be absolute for a new trial only, 
but not for a nonsuit. 

Rule absolute for a new trial, (c) * 

(a) SaUc. 276. (b) P. 29?. 

{c) Best J. had left the Court. 

* 4 Day 274. Church v. Leaverworth. 1 Conn, Rep, 1, Canamn v. Green 
Woods Turnpike: ace— 2 Wash, 64. Shelton v. Barbour. 2 Hen. it Munf* 
$5. Preston v. Harvey^ contra. 
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5 Cowir. Rep. 373. 

HANNAH WATROUS t^, BENJAMIN WATROUS, 

AND ANOTHER. 

THIS was an ictioo on the case, complainiDg of an injmy, in 
consequence of the Defendants' raising and maintaining a cer- 
tain mili-dam above its ordinary he^ht, and thereby causing the 
water to overflow a piece of adjoining grass-land, belonging to 
the Plaintiff, and in her possession. 

The caase was tried in MidcUetex connty, Jnfy term, 1820, 
before Bri$tol, J. 

From the year 1780, to the year 1788, Bei^amin ^alroiu, 
one of the Defendants, and Gideon FF«t^*oti«, at that time husband 
of the Plaintifl^ were joint-tenants of the dam, and an adj<^niiig 
grist-mill, the land on which they were erected, and the grass- 
land mentioned in the declaration. In 1788, they dirided, by a 
deed of partition, the land and property connected with it, 
between them ; Oideon taking in severalty a certain part of the 
land described in the deed, and one third part of the grist-^mll, 
and one third part of all tlie implements and privileges &ere<» 
unto belonging, and also the use of the mill six days in a year 
in addition to the one third part ; and Ben^amim taking in seve- 
ralty the remainder of the land and buildings, and two thirds of 
the grist-mill, with all the privileges and appurtenances there* 
unto beloDgiog, except the use of the mill six days in a year. 
The grist mill had been erected many years previous to this 
partition ; and has, at all times, been operated by water, con- . 
ducted in troughs, froo^ the dam. After the partition, the 
parties owned and occupied it, according to the deed, until the 
year 1807. In 1791, Benjamin erected a saw-mill on land 
aparted to him, and, for the purpose of operating it, conducted 
the water to it from said dam, in a different part of the dam 
from that in which the trough conducting the water from it to 
the grist-mill, was inserted. This saw-mill remained until the 
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year 1802; when a new one was erected on the same site, 
which has heen continued until the present time. In 1797, 
Gideon and Benjamin suhmitted to arbitrators, a controversy 
between them, regarding the overflowing of the land of the 
former, caused by the dam, erected for the benefit of the grisfit- 
mill. The award decided, that the dam should remain as it 
then was ; and if it should cause the water to overflow the land 
of Gideon^ in a common season, so as to do more damage than 
it did at the time of the partition, Benjamin should pay him two 
thirds of the damage, according to the juc^ment of two indif- 
ferent men. On this award, the following agreement was sub* 
sequently endorsed: ^^Saybrwk^ Mmf 9th, 1799. We, the sub^ 
scribers, have agreed to abide the judgment of the within written 
instrument, with an alteration of a piece of land, near Benjamin^9 
house ; said Benjamin is to give Gideon twenty shillings, and 
never to have any more difiiculty about any matter that is 
included in tliis paper, as witness our hands. 

[Signed] CHdeon Wairow^ 

Benjamin fVatroue.''^ 

On the 25th of June^ 1807, Benjamin^ by a quit-claim deed, 
conveyed to Gideon^ all his right and title in and to the grist- 
mill, together with all implements and privileges, which he, 
the grantor, owned, belonging to the mill. Gideon died in 
1814, leaving the Plaintiff his widow ; to whom the grass-land 
mentioned in the declaration was, shortly afterwards, set out, as 
part of her dower ; and she has ever since been in the posses* 
sion and enjoyment of it. 

The judge instructed the jury, that by the deeds and writings 
produced in evidence, Benjamin Watrow had no right, or autho- 
rity, to overflow the land in question ; and if the jury should 
find, that the Defendants had committed the injury complained 
of, and Benjamin Watrovs had not acquired a right to do it, by a 
user of fifteen years, they would find for the Plaintiff: But if he 
had not acqu^ed such right, by user, or if the Defendants had 
not done the injury complained of^ they would find for the 
Defendants. 
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A verdict was returned for the Plaintiff; and the Defendants 
moved for a new trial, on the ground of a misdirection. The 
jad^e reserved the motion. 

HosMER, Cb. J. The jnrj, under the charge of the judge, 
undouhtedlj must have found, that Benjamin IVatrous had acquired 
no right, bj occupancy, to overdow the Plaintiff's land ; and 
that he did overflow it, to her damage. 

In the examination of the subject presented by the motion, it 
Ifl unnecessary to go further back, than the year 1807. At this 
time, and ever since, Cfideon Watrous^ and after him, his widow, 
the Plaintiff, owned the land overflowed with water, and the 
grist-mill, with its privileges and appurteoaoces. It, however, 
is claimed, by the Defendants, that Benjamin fVcUrmts had a 
right to supply his saw-mill, from the pond, occasioned by the 
dam of the grist-mill, and for this purpose to erect and repair it ; 
but for this proposition, it is difficult to discern a plausible 
pretence. He has acquired no such right, by an exclusive and 
uninterrupted exercise of it for fifteen years ; nor by grant or 
licence. 

The award of arbitrators, made in the year 1797, had no 
other effect, than to determine what sum of money Benjamin 
should pay Gideon^ for the overflowing of his land, ^ caused by 
the dam erected for the benefit of the grist-mill.'' When 
Benjamin relinquished his right to the grist-mill, by the deed of 
release, dated the 25th of June, 1807, the above-mentioned 
award could have no further operation. It never had any refe- 
rence to the saw-mill, or the right of drawing water for the 
use of it ; but if it had, the award merely ascertained what 
sum should be annually paid, without granting any property 
whatever. 

I entirely concur with the judge at the circuit, " that by the 
deeds and writings, Benjamin Watrous had no right or au^ority 
to overflow the land in question." 

The other Judges were of the same opinion. 

New trial not to be granted^ 
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7 East's Rep. 195. 
WELD V. HORNBY, Clerk. 

THE Plakitiff declared, upon his possessioQ of a sole and 
several fishery, and also of a free fishery, and common of fishery 
in the several parts of the river Ribble^ which lay in the respec- 
live manors of Ribchester^ Duiton^ Aigkton Bailey^ and Chaigley ; 
and also in that part of the river Hodder which lies in the last* 
mentioned manor, and which discharges itself into the Ribble ; 
and then alleged, that the Defendants wrongfully continued a 
weir or dam across the river Ribble^ lower down the stream 
than the Platntiff^s fisheries, per quod^ salmon and other fish 
were prevented from coming to the Plaintiff's fisheries, and 
from spawning there, &c. ; and the Plaintiff could not enjoy his 
fisheries in tarn amplo modo. One of the counts described the 
obstruction to be by continuing a weir or dam made larger^ 
closer^ firmer, and higher than it ought to have been, per quod, &c. ; 
and another more generally. Plea not guilty. At the trial 
before Sutton, B. at Lancaster, it appeared that the Plaintiff, 
who had been in possession of his estate about 29 years, was 
entitled to a right of fishery in the river Ribble above the 
Defendant's weir, and that before the obstruction complained of 
he had taken plenty of salmon and other fish within the limits 
of his fishery, but after the alteration in the Defendant's weir 
there were but few fish to be taken at any time, and sometimes 
none. That till about 40 years ago, the Defendant and the 
priot owners of BroekhoUPs mill had always had a brushwood 
weir across the river Ribble near the mill : and he shewed by 
eld deeds, for two centuries back, that they had a right to have 
a weir across the river for the use and convenience of their 
fishery, which right was expressed in those deeds in large ami 
general terms, not limited as to the height, or restricted as to 
the omterials of the weir : but none of the witnesses could 
remember any other than a brushwood weir prior to tlie year 
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1766. At that period the then owner of BrockhoWs mill erected 
a solid stone weir two-thirds across the river in lien of the 
former brushwood, leaving the other third composed of the 
same materials as before ; to which it did not appear that any 
objection was made ; and in 1784, the remainio^ third of brush- 
wood was removed, and the stone weir carried quite across the 
river. This weir was a solid piece of masonry, (having three 
locks in it, as the former wooden weir had for the purpose <^ 
catching fish,) about ten feet broad, and nearly level at top, with 
a straight perpendicular side towards the fall of the river. 
There was a contrariety of evidence as to the relative heighth 
of the new to the old weir, but in the result it did not appear 
thkt the present stone weir was either broader or higher than 
the former brushwood weir, making reasonable allowance for 
the sinking of the latter after a time. The present action was 
brought within three months before the expiration of 20 years 
from the last alteration. The learned Judge directed the jury 
to consider, first, whether the alteration of the weir made in 
17S4 were injurious to the Plaintiff ^s fishery in the stream 
above : and if it were, then secondly, whether such alteration 
were made by the Defendant in the exercise of his own right, 
as evidenced by the several deeds, shewing that the Defendant 
and those under whom he claimed had a right to erect and 
preserve a weir at Brockholes ; or whether there were any 
encroachment on the Plaintiff^s right by the alteration made 40 
years ago, when a stone weir was erected two-thirds across the 
river, which had been acquiesced in without complaint, and hy 
the completion of the weir with stone nearly 20 years before 
this action brought. And he told the jury, that if there had 
been an uninterrupted enjoyment of the weir in its present 
state for 20 years, this action could not be maintained: but 
that though less than 20 years did not of itself afford a conclu- 
sive presumption of right ; yet that such a length of possession 
as had been shewn by the Defendant, and of acquiescence on 
the part of the Plaintiff, was certainly evidence of title, and 
connected with the. other circumstances was evidence for them 
to say whether or not such a possession had a legal commence- 
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ment, or were an encroachment on the Plaintiff's right. The 
jury on this retnmed a verdict for the Defendant, stating at the 
same time that they thought the alteration of the weir in 1784 
was prejudicial to the Plaintiff's fishery, hut that the Defendant's 
light was hy length of possession and other evidence of title 
well established. 

' In Michaelma9 term last, it was moved to set aside the verdict, 
as contrary to the evidence of the actual injury sustained by the 
Plaintiff from the alteration of the weir in 1784, and not war- 
ranted by any legal inference to be drawn in favour of the 
Defendant's right from the ancient deeds, explained as they 
were by the description of the weir which had been always in 
use before 1766, or from the partial encroachment which had 
been then made, but which still left such a passage for the 
fish over the remaining bruAwood weir as made it not material 
for the Plaintiff to assert his right. A rule nm was accordingly 
granted. 

Toppings Scarlet^ and Holroyd now shewed cause, and argued 
shortly upon the weight of evidence in favour of the Defendant's 
right to have a weir of stone, if he pleased, from the alteration 
made in 1766 so long acquiesced in, and followed up by the 
completion of the work in 1784. And they also adverted to the 
contrariety of evidence as to the injury to the Plaintiff from 
the latter alteration. 

. CwkeU, Serjt., Parkj Wood^ and Axtne were to have supported 
the rule. 

Lord Ellbnborough, C. J. It is impossible to sustain this 
verdict The right set up by the Defendant to have a stone 
weir is plainly founded upon encroachment. The erection of 
weirs across rivers was reprobated in the earliest periods of our 
law. They were considered as public nuisances. The words 
of Magna Charta (a) are, that ^^ all weirs from henceforth shall 

(a) CA, 23. 
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be utterly polled down by Thames imd MeAapay^ tmd ikrw^ iM 
England/' be. And this was followed up by subsequent acts, (a) 
treating them as public nuisances, forbidding the erection of 
pew ones, and the enhancing, straitening, or enlarging of those 
which had aforetime existed. I remember that the stelUi 
erected in the river Eden by the late Lord Lonedale and the 
corporation of CaWuie, whereby all the fish were stopped in 
their passage up the river, were pronounced in this Court, upon 
^ nnotion for a new trial, to be illegal and a public nuisance* 
Now here it appears, that previous to the erection of tbi| 
complete stone weir there had always been an escape for the. 
Csh through and over the old brushwood weir, in which those 
in the streapi above had a right ; and it was not competent for 
the Defendant to debaf them of it by makiqg an impervioiM 
wall of stone through which the fish could not insinuate them-t 
selves, as it is woU known they will through a brushwood weir, 
and over which it is in evidence that the fish could not pass, 
except in extraordinary times of flood. And however 20 years 
acquiescence m^y bind parties whose private rights only are 
affected ; yet the pqblip have an interest in the suppression of 
public nuisances, thoagh of longer standing. No objectiop how? 
ever of this sort can apply to the present case, where the action 
was commenced within ^0 years ^fler the complete extension 
of .the stone weir across the rJiver? \^ which it is proved that 
the Plaintiff has been injured. Then, however general the 
words of the ancient deeds may be, they are to be construed, as 
Lord Coke ^ays, by evidence of the maoQer in which the thing 
has been always possessed and used. 

Lawrence J. The jury tl^emselves have, found the fact, that 
the Plaintiff's fishery is injured by the stone weir, and therefore 
the verdict is agiiiDst the evidence : and there ii| no bar to the 
acUon from any length of possessioi^ in the Defendtmt 

Per Curiamy Rule absolute. 

(o) Vide 12 Ed. 4. c. 7. 
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7 Mass. Rep. 136. 
WESTON V. ALDEN, 

THIS was a special action of the case against the Defendant 
for diverting an ancient watercourse which passed through the 
Plaintiff's close, and by which it was fertilized so as to prodace 
annually a large crop of grass. 

The cause was tried before the Chief Justice, upon the 
general issu^, at an adjournment of the last October term in this 
county, and a verdict found for the Plaintiff, by the consent of 
the parties, subject to the opinion of the court upon the follow- 
ing report of the judge who sat at the trial. 

It was proved that there was an ancient brook of running 
water, as described in the declaration ; and that the Plaintiff 
was seised of the close therein mentioned ; that this watercourse 
first passed by the Defendant's meadow, which was bounded on 
it; that in its natural course it passed by several meadows 
belonging to persons not parties to the action, and then passed 
by the Plaintiff's meadow as alleged in his declaration ; that the 
Defendant, claiming a right to divert the water for any purpose 
as he pleased, in fact cut several sluices in the bank of the 
watercourse, in his owp land, that he might, with the water 
passing through those sluices, irrigate his own meadow ; that 
the water thereby passed on to the Defendant's meadow through 
those sluices, but afterwards passed into the same brook above 
the Plaintiff's nieadow, except such part as was absorbed in the 
defendant^ meadow, or evaporated ; and that so much of the 
water was absorbed in the Defendant's meadow, or evaporated, 
in consequence of the sluices so opened by him, that less water 
than usual came to the Plaintiff's meadow, by reason of which 
his said meadow was greatly damaged, the quantity of grass 
produced thereon being materially diminished. 

If upon these facts the Defendant had a legal right to divert 
^he water from the said ancient watercourse, for the purpose 
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and in the manner aforesaid, the verdict was to be set adde, and 
a new trial granted : otherwise the verdict was to stand, and 
judgment to be entered accordingly. 

The action was continued nisi for the opinion of the court 
upon the foregoing report, and at an adjourned session of the 
last March term in Suffolk^ present the Chief Justice, and SewcUl 
and Parker Justices, the opinion of the court was pronounced to 
the following effect. 

We think, upon the facts reported in this case, that the 
Plaintiff has no right of action, and that the verdict must be set 
aside. A man owning a close on ap ancient brook may lawfully 
use the water thereof for the purposes of husbandry, as waterii^ 
bis cattle, or irrigating the close : and he may do this, either 
by dipping water from the brook, and pouring it upon his land, 
or by making small sluices for the same purpose : and if the 
owner of a close below is damaged thereby, it is damnum absque 
injvrid* 

New trial granted, 



2 New York Cases in Error, 87. 

AMOS WETMORE, Appellant, v. HUGH WHITE, 
and HUGH WHITE, Junior, Respondents. 

PER CURIAM^ delivered by Thompson J. The only question 
litigated between the parties is, touchlDg the right to the 
waters of the Saghquate creek, for the use of the mills, now 
owned and occupied by the appellant. A brief statement of 
some of the facts, thrown into the case, but not controverted, 
msiy afford some assistance in ascertaining the truth with respect 
to those in dispute. It is admitted, that, in the year 1788, the 
appellant was seised of the lands on the east side of the Sag/^ 
qaaie creek, together with an equal moiety of the creek itself. 
That Hugh White was seised of the lands on the west side of the 
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creek, together with the other moiety of the creek, and that 
heing so seised, they, together with one Beardsley^ built a grist- 
mill and saw-mill upon the land of the appellant That a canal 
was dug for the purpose of diverting some of the waters of the 
creek to those mills. That the parties continued to occupy 
them jointly, according to their respective proportions therein, 
for about three years, when the appellant purchased out the 
shares of his copartners. The purchase from Hugh White was 
by parol only, and upon this the controversy between the parties 
arises, presenting the following questions for examination. 1st. 
Whether the appellant ever acquired any right to the waters of 
the Saghquaie creek, for the use of the mills ? 2d. If so, whether 
that, was a temporary or a permanent right ? 3d. Whether, the 
purchase being by parol, the respondents can avail themselves 
of the statute of frauds to avoid it ? 

The evidence appearing in the case, is partly written and 
partly parol, as to the applicability of which, to the subject 
matter of complaint in the appellant^s bill, some little difficulty 
and confusion arises. The written testimony, the article of 
agreement, appears not to have had for its object, the securing 
of the water to be diverted from the Saghquate creek. It was 
between White, Wetmore, and Beardsley, and was solely for the 
purpose of providing for the building of the mills, and fixing 
the proportion of the respective parties therein. The matter 
of complaint by the appellant's bill, is not for a violation of the 
articles of agreement, but for an interruption in the use of the 
waters of the Saghquate creek. This written agreement might 
be admissible, as illustrative of the views and intentions of the 
parties in erecting the mills, and, in some measure, explanatory 
of the testimony of some of the witnesses ; but the right to 
divert the water must depend upon some other evidence. 
The bill of complaint, so far as it may refer to the articles of 
agreement, is to be considered as a history of circumstances 
leading to the main subjects of inquiry ; the right to the use of 
the water, and the purchase by Wetmore, from White, The 
appellant alleges, that he purchased the shares of White in the 
mills, together with the privilege of the water, but reposing 
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confidence in the integrity and uprightness of tVkite, he omitted 
to take a conveyance therefor. This is the suhject matter of 
the complaint, to which most of the testimony on hoth sides is 
pointed, and which the appellant alleges was not secured hy 
writing. 

The parol evidence on this subject, cannot be viewed as 
explanatory of the written agreement, or as a preliminary con- 
versation leading to a contract consummated by the instrument 
in writing ; but relating to a distinct and independent subject. 
An examination, therefore, into the original contract, respecting 
the water, in connexion with the sale of the mills, and a decree 
bottomed thereon, would not, 1 think, be travelling out of the 
case, or a violation of the principle, that the decree must be 
ucundwn allegata tt probata. 

That there was a contract made between Whiit and Wettnorcy 
relative to diverting the water to the mills, is manifest from the 
testimony in the cause, the acts of the parties, and the confes- 
sions of White. The extent of that contract will be hereafter 
examined. To establish this contract, there is the united, and 
uncontradicted testimony of three witnesses. 

Lemuel Leavenworth^ who was examined both on the part of 
the appellant and respondents, says, the parties went in the first 
place, to view the spot where the mills are at present situated ; 
they then viewed the land on White'^s side, and it was agreed, 
in conversation, that wherever the mill was erected, ^^ there the 
water should go^ That John Beardsley^ was to determine where 
the place should be ; and that he determined in favour of the 
place where the mills now are. To the respondents' interro- 
gatories, he answered, that he knew of a verbal contract, for 
appropriating the waters of Saghquate creek, to the use of the 
mill or mills, to be erected on the same. Amos Wetmore^ 
declared, that he had heard Hugh White say, that wherever the 
mills should be built, there the water should go. John Beardsley 
swore, that it was agreed between Hugh White and Wetmore^ 
that wherever the mills should be built, there the water should 
go. In conformity to this agreement, we find the parties digging 
a canal, building a dam across the Saghquate creek, and turning 
the water to the mills. 
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Whiie^ in his answer, 1 think, impliedly admits, that there 
had been a contract relative to the water ; though he says, the 
particular plan ^^for securing it^^'^ had not been matured, or 
carried into effect; evidently, 1 conceive, alluding to its not 
having been reduced to writing. 

If, then, there was an agreement to divert the natural course 
of this creek, the object clearly was for the use of the mills. 
The same .reason that existed at first, for turning the water, 
would continue to exist as long as the mills remained. By a 
sale of the mills, generally, I should, therefore, incline to think 
the water would pass as an incident to them, without any 
special provision. A contrary inference would be against every 
reasonable intendment. Supposing the water thus diverted, 
had been the only water to supply the mills, would there have 
been a doubt as to the intention of the parties ? The quantity 
of water cannot materially alter the case ; and, indeed, it was 
not denied on the argument, but that the appellant had acquired 
a right to the use of the water, co-extensive with the duration 
of the mills first built. 

But it is not necessary to say, the right to the water passed, 
as an incident to the mills, in the sense above-mentioned ; or, 
that the appellant acquired this right, at the time he purchased 
the mills. It was, I think, amply secured by a prior contract ; 
and this will account for the language of some of the witnesses, 
and the guarded expressions in the respondents' answer. 

Anna Barnard^ a witness on the part of the respondents, 
testified, that she was present at the time of the sale, and that 
White sold '^ his right and interest^' in the mills, and delivered 
up his right to the mill and mill-irons, but does not recollect 
that any thing was said respecting the waters of the creek. 
The reason of this, probably, was, because the parties considered 
the use of the waters provided for by the former contract, made 
before the mills were erected. Hugh White^ in his answer, 
admits that he sold his shares in the mills, to the appellant, for 
the consideration of seventy-five pounds, and that the purchase- 
money has been duly paid. But says, " at the time of his relin- 
quishing his shares, no mention was made of any right, interest 
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or privilege, in the waters of the said creek, nor was any such 
right or privilege included in the said contract ofsale^ of the send 
milV^ With truth, probably^' he might so declare, because it 
was not necessary to say any thing on the subject, or include 
it in the sale, it having been provided for by another agree- 
ment. This he does not undertake to deny. He only says, the 
plan was not matured and carried into effect ; by which I under- 
stand him to mean, as I before observed, that no writings were 
entered into ; deeming them necessary to mature and perfect 
the contract. 

I the more readily adopt this construction of this part of the 
answer, because it reconciles it with the evidence. For, if 
White meant to be understood, that no contract whatever, had at 
any time been made, respecting the water, he stands contradicted 
by three witnesses. I consider the effect of this agreement, as 
an appropriation of the water to the use of the mills ; tbat it 
thereby became, in some measure, an appurtenance to them ; 
and that, under such circumstances, a grant of the principal 
subject would pass the water, as an incident. 

The next inquiry is, whether this contract vested a perma- 
nent, or only a temporary right to the use of the water 2 If I 
am correct in the construction given to Whitens answer, it is not 
such a denial of the contract, as to bring it within the rule of 
equity, making it necessary to establish it, by the testimony of 
more than one witness. That rule can only be applied to cases, 
where the answer is a clear and positive denial of the fact. 
1 Fes. 66. (a) But admitting the answer to.be a direct denial 
of any contract, respecting the water ; I should not consider it 
under the circumstances of the case, as coming within that rule. 
It is impeached by the testimony ef several witnesses, and there 
are other facts and circumstances, corroborating the testimony 
of Beardsley on this subject. 2 Aik. 19. {b) 3 Aik. 407. (c) 1 
Vez. 97. (d) If Beardsley'^s testimony is to be received as com- 
petent evidence, upon which to ground a decree, under the 
above rule, it establishes, beyond all possibility of doubt, a 

(a) Le J^eve v. Le Neve. (hi) Walton v. Hohbs, 

{c) Only V. Walker. (c) .^mot v. Briseo, 
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permanent right in the appellant to the water, for the use of 
the mills. Beardsley being acquainted with the whole transaction, 
leading to, and attending the building of the mills, gives a very 
minute account respecting the business, and declares most une- 
quivocally, that the agree men t.was, that the water diverted from 
the main channel of the creek, was to be for the supply of the 
mills for ever. In this he stands, in some measure corroborated 
by the testimony of Leavenworth and Wetmore^ who say, that it 
was agreed, that wherever the mills should be built, there the 
water should go. The latter declared also, that when White 
sold his right and title in the mills to the appellant, he supposed 
the use of the water perpetually was intended likewise to be 
sold. 

It is said, however, that Beardsley has so contradicted himself, 
with respect to the consideration paid by Wetmore to White^ for 
the water, that be is unworthy of credit. This allegation, I 
do not think well founded. In his answer to the appellant's 
interrogatories, on this first point, he says, that White was to 
have one-fourth part of the mill, on account of his allowing the 
water to be turned from the main creek, for the use of the mill 
forever, and for digging, draining and turning the water ; and, 
in consideration of other thing's mentioned in a certain written 
contract. In his answer to the respondents' interrogatory, he 
says, the consideration that Wetmore paid White^ for the use of 
the water was, that the waters overflowed the lands of Wetmore^ 
and that White was to have one-fourth part of an acre of land 
forever, with the mills erected thereon ; one-fourth of the grist- 
mill, and one-third of the saw-mill, and that he supposed the 
said contract was completely finished and carried into effect. 

The latter examination is more full and circumstantial than 
the former, but is not, I think, so essentially variant, as to 
discredit the witness. There is, to me, internal evidence 
arising from the nature of the establishment, and the acts of the 
parties, fortifying the conclusion, that it was the intention of 
the parties, that so much of the water of the Saghquate creek, 
as was necessary for the use of the mills, should be permanently 
appropriated to that object'. A contrary conclusion, would lead 
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to g^eat doubt and ancertaintj. If the appropriation was consi- 
dered as co-extensive with the necessity that at first existed for 
mills at that place, its termination would depend upon mere 
matter of opinion. If, with the duration of the mills first erected, 
doubts might arise to what extent repairs might be made, for 
the purpose of continuing the old mills ; and to say, that they 
should be sufiered to go to decay, without any repairs, would 
be doing violence to the understanding of the parties. Public 
accommodation, and private emolument, were probably the 
primary inducements for building the mills, and diverting the 
water ; the same reasons, for any thing that appears, now exist 
for their continuance. 

The conduct of fVhite^ in not disclosing to Wetmore, at the 
time of selling the mills, his claim of restoring the water to 
its original channel, his sleeping so long upon this claim, and 
permitting the appellant to expend his money, in repairing and 
rebuilding the mills, were unconscientious, and form strong 
grounds for the interposition of a court of equity. 2 Atk. 83. (a) 

It is true, the respondent, Hugh White^ swears, that he verily 
believes^ he apprised Wetmore of his claims, before the mills 
were taken down or destroyed. This, I do not think entitled 
to much weight. If the fact would warrant it he ought to have 
sworn positively, and not merely as to his belief. Besides, it 
is rendered highly improbable by his acquiescence for five 
years together. Much was said on the argument, respecting the 
injury, which the diversion of the water would occasion to the 
respondents^ meadows, and much of the testimony in the cause 
was pointed to that object. This testimony is vague, uncertain, 
and, in my opinion, irrelevant. If testimony of this kind was 
proper at all, as furnishing a clue to the intent and understanding 
of the parties, it should have been confined to the time when 
the contract was made ; and on that subject, we have the esti- 
mation of White himself; for it appears, from the testimony of 
Beardsley^ that he considered the water of so little use to him, 
and the establishment of the mills so unpromising, in point of 

fa) East India Com. v. Vincmt, 
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profit, that he offered to give the appellant and Beardsley the 
use of the water forever, together with a barrel of pork, if 
they woald build a grist-mill and saw-mill alone, and he to have 
no concern with them. 

The appellant's claim, resting altogether upon parol contracts, 
it becomes necessary to examine, whether any obstacle to relief 
is interposed by the statutes for the preventions of frauds. I 
think there is not. It is an established rule in equity, that a 
parol agreement, in part performed, is not within the provisions 
of the statute. 1 Fonb, 182, and the cases there cited. 3 Atk. 
4. (a) To allow a statute, having for its object the prevention 
of frauds, to be interposed in bar of the performance of a parol 
agreement, in part performed, would evidently encourage the 
mischiefs the legislature intended to prevent. Money laid out 
in improvements, is considered a part execution of a contract. 
Pow. on Contr. 296. So, also, possession, delivered in pursuance 
of an agreement, is such a degree of performance, as to take 
a contract out of the statute. Ibid, 299. Payment of the consi- 
deration money, has always been held as a part performance. 
3 ^k. 4. (6) 

The case before us, I think, clearly falls within these rules. 
The consideration money has been paid, possession taken, and 
valuable improvements made. I can therefore see no objection 
against granting the appellant such relief, as will quiet him in 
the permanent enjoyment of the water, for the use of the mills, 
to the extent the same was used and enjoyed, at the time he 
purchased them from the respondent, Hugh White, This is 
sufficiently certain and definite, for a decree for a specific 
performance. 

I am, therefore, of opinion, that the decree of the Court of 
Chancery ought to be reversed. 

Judgment of reversal unanimously. 

(a) Lacon v. JHertint, (b) Lacon v. Merlins. 



246 ADJITDOBD GASK9* 



Cro. Eliz. 269. 
WIGFOBD V. GILL. 

TRESPASS. The case was, J. S, erected a mill-dam, part 
upon his owD land, and part apoa the land adjoining ; the owner 
of the land adjoining, pulls down the dam upon his land, hy 
which all the dam fails down ; and the water did run out. All 
the Court held it was justifiable. So if one erects a wall upoa 
his own lands, and the land of his neighbour, and the neighbour 
pulls down the wall upon his land, and thereupon all the wall 
falleth down, this is lawful. 
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See Pleaoino. 
In an action for injuries to, and by means of, a water-course^ 
84 to 90 
DETAINING THE WATER 
For an unreasonable time, 31. 

And afterwards permitting it to flow in unusual quantities, 
66, 67. 

See also Twenty Years. Dauage. 
DIVERTING A WATER-COURSE. 

It is illegal to divert a water-course, 29, 30, 31. 

See^ aUo, Nuisance. Water-Course. Twentt Years. 
Damage. 
Action for. See Pleading. 
DRAININa 

Land surrounded by water may be drained. 67. 
DOWER. 

Fishery subject to, 12. 

KASMENT. 

What is meant by, 43. 

I^ different from an interest^ 13. 
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EJECTMENT 

Does Dot live to recover possession of a water-course, 

1 and 2. 
Whether or not it lies for a fishery, 1 2. 
EVIDENCE 

In an action for injuries to, and by means of, a water-course, 
91, 92. 

See also Twenty Years. Grant. 
How far a fishery is evidence of ownership of soil, 8. 18. 

FISHERY. 

Several fishery defined, 5, 6. 

Whether ownership of soil is essential to a several fishery, 
6—8. 

Is presumed to belong to the owners of the soil, 8, 18. 

What is requisite to constitute a several fishery, 8. 

Free fishery defined, 9. 

Is said to be synonymous with common of fishery, 9, 10. 

Common of fishery defined, 9. 

A fishery is subject to dower, 12. 

When it belongs to co-heirs, 12. 

Whether a fishery may be recovered by Ejectment. 
See Ejectment. 

Whether it is a tenement, 12, 13. 

Whether it may be claimed as an easment, 13. 

Rights of fishery need not be annexed to the freehold, 1 4, 

Depend on the nature of the grant. 
See Grant. 

Are subject in large rivers to the right of the public, 25. 

Obstructing the passage offish, 55 — 59. 
FLOWING LAND. 

See pages 21. 27, 28. 60— -66. - 

Flowing land under a statute, 62, 63. 65. 80, 81. 

Grant of a privilege to flow must be in writing, 63. 

Flowing by virtue of an unlimited grant at the first settle- 
ment of the country, 62. 

Under a grant of a right to flow, if no interest passes to the 
grantee, before election^ it must be made in the lifetime 
of the parties, 64. 

Flowing land not justified by a license from a town to erect 
a mill dam, 65. 

Of the application of the doctrine of a presumed grant, 70, 

QRANT. 

Water-courses how afiected by, 10, 11, 12. 41. 
Obligation of, subject, a provision in Constitution U, S, U* 
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GRANT. 

Right to a water-coune acq«ired by a inretatted fraat. 

See Usage. Twenty Years. 
Grant of a right to tne water or (o flow famd nrast be in 

writing, 41. 63. 

HIGHWAYS. 

See Rivers. 

INCORPOREAL HEREDITAMENTS 

Described, 43, 44. 

How created and assigned, 41, 42. 63. 
INDICTMENT 

Lies for nuisances in public ri?ers, 16. 72. 
INJUNCTION 

To staj private nuisances. 
See Chancery. 
INJURIES 

To, or by means of, a water-course coa^dered, ^1 — 28. 
See Nuisance. 

What is necessary to constitute an injury, 51. 

Distinction between direct and oonse^uential injuries, 
27, 28. 78, 79, 80. 90. 
IRRIGATION, 

Right of considered, 31-^39. 

LAND. 

See Alluvion. Avulsion. Islands. RiuctioN. 
I^nd includes water, 1. 

Whether it passes by a grant of several fishery, 6^ 7, 8. 
At the bottom of rivers, to whom it belongs, 2, 3^ 4. 17, 16, 19. 
When surrounded by water may be drained. 
See Draining. 
LEGISLATURE. 

Its authority to appropriate a water-course to public pur- 
poses, 53 — 55. 
When a person erects a dam by the authority of the legis^ 
lature, 31. 

MILL DAMS. 

See Flowing Land. 
>MiH danoa must be so confeitructed that fish shaH not be 

interrupted in their passage, 57. 
Iftill dams which throw the water back upon a mill above, 

?7— .70. 14. 
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MILL DAMS. 

Mill dams erected on rivers wtiicli Site t>tlblie Idgkways, 
2i— 26. 31. 
See also Rivers. 

NAVIGABLE RIVERS. 

See Rivers. 
NUISANCE. 

Ho«? defifaed, 1t\, 

Public nuisances de6ned, 21. 

include obstfdcfitrtrs in pnhMt tivcps, 21. 
Such obstructions prohibited at a very early period, 

21, 22, 23, 24. 
Private nuisances defined, 26. 

It is a private nuisance to divert a trater^totirftte, it, 28» 
29, 30. 

See also Diverting a Water-course. 
So also to obstruct' a watercourse, 27, 28, 51. 

See also Flowing Land. Back Water. 
So to poison a water-course, 27, 28. 
How nuisance differs from trespass, 27, 28. 78, Yd, 60. 
Remedies for Public Nuisances are, 
1st, Abatement, 72. 
2d, Indictment, 72. 
'PdMic nuisances not actionable, 72, tS. 
Exception to this rule, 73. 
Remedies For Private Nuisances are, 
1st, Abatement, 74. 
2d, Assize of nuisance, 76. 
3d, Q,iod permittat, fee. 76, 77. 
4th, Action on the case, coniidered, 77^82. 

OBSTRUCTIONS 

In rivers. See Nuisance. 

Obstructing the passa^ of fish, considered, 55 — 5^. 
OCCUPANCY. 

Rights in relation to a Water-course acquired by, 39-- 4L 
63—70. 

See also Back Water. 

POISONING A WATERCOURSE 

Actionable^ 59, 60. 
PLEADING. 

By whom the action may be brought for injuciee whicb 
relate to water-courses, 82, 83. 

Against whom it will lie, 83, 84. 
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PLEADING. 

The action is locaU 84 — 87. 

Id the declaration it is sufficient to describe the substance 

of the injury, 86. 
Id which of two counties action for diverting a water- 
course may be brought, 87, 88. 
When a Statute requires the action to be brought in the 

county where the cause of action arises, 88. 
When a Statute requires the action to be brought within a 

limited time, 88. 
The immediate cause of the injury must be stated in the 

declaration, 89. 
The Plaintiff must shew himself entitled, 89. 
When he declares as reversioner, 89. 
Of the Pleai>, 90. 
PRESCRIPTION. 

See Twenty Years. 
What is meant by, 42. 35. 
PRIVILEGE, (MILL ) 

Question of abdndonment proper for the coDsideration of a 
jury, 69. 
PROFITS. 

What is meant by, 43. 
PROPERTY. 

Private, how subject to the authority of the legisla^re. 

See Legislature. 
Property in water-courses, how derived, &c. 
See Water-course. 



QUOD PERMITTAT PROSTERNERE. 

One of the remedies for private nuisauces described, 76. 

RELICTION. 

Land relicted by rivers changing their channel, 95, 96. 
RIVERS. 

Large rivers subject to the public use, 14. 49. 

Banks of, cannot be used for towing^ 20. 

Distinction between navigable rivers and those which are 
public highways, 17, !8. 

Distinction between a river which is a public highway and 
a common highway, 19. 

Rivers whose channels are enlarged at private expense^ 19« 

When rivers change their channel, 95, 96. 
SERVICES. 

What is meant by, &c. 43, 44. 
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STATUTE. 

See Pleading. 
For the prevention of obstructions in rivers, 23, 24. 
In relation to flowing Innd, 62, 63. 

When a party may under the statute or at common law, 80. 
Statutes for flowing land wtien common law remedy is taken 
away, 81, 82. 

THREAD OF THE RIVER 
Is the dividing line, 2. 30. 
See Boundary Line. 
TIDE. 

Flowing of, determines whether or not a river is nayiga* 
ble, i7, 18, 19. 
TOWING PATH 

Is not allowed on the banks of public rivers, 20. 
TRESPASS, 

How it difiers from nuisance. 
See Nuisance. 
TWENTY YEARS. 

An enjoyment of a water-course in any particular manner 
for twenty years, gives a right, 43—50. 53. 60. 70, 71. 
91, 92. 
Water-courses which are public highways an exception to 
this rule, 49. 

USAGE. 

Right created by, 20. 42. and See Twenty Years. 

WATER-COURSE. 

Property in, how derived, 1. 

Is a part of the freehold, 1. 

No action lies to recover possession of, 1. 

Is vested in the owners of the land, 2. 

When the boundary line between the lands of two persons 
each owns half, 2. 15. 

When the boundary between states, 3, 4. 

Nature and extent of property in water-courses, 5, 37. 

Rights of Fishery in. See Fishery. 

Property in, subject to restriction by grant, &c. 10. 

When granted by a state without reservation, 11. 

Such water-courses as are subject to the public use con- 
sidered, 14. 

Distinction between those which are navigable, and those 
which are public highways. See Rivers. 
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WATER-COURSE. 

hjaries to ami bj means of a water-couiMu Su Nuisaiice. 

Bight to acquired by grant. See Grant. 

Also by usage. See Us>c£. Tweiitt Ybabb. 

How lar tbe rigltts of iodiridoaifi to a water-ooarsc are 
•nluoct to the authority of the Legialataift, £iS«^^^ij^ 
WAY. 

See Rivers. 

Right of, 3. 

Way of necessity, 3. 
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I. 

A TREATISE ON CRIMES AND MISDEMEANORS. In two 

volumes. By Wm. Oldnall Russell, of Lincoln's Inn, Esq. Barrister-at-Law. 
First American Edition ; with additional Notes of Decisions iu the American Qourts. 
By Daniel Davis, Solicitor General of Massachusetts. 

THIS Treatise contains, in a lucid and appropriate arrangenrif>nt, the principles of the 
Common Law, the Statutes, and tbe decided cases, relative to every offence which may be 
the subject of a prosecution by indictmrnt, except only that of high treason. It contains 
tbe substance of the law of criooes, collfcted from tbe ancient and more modern writers; 
to which are added. Cases from the various printed Reports, together with such mauu* 
icript cases as the learned author has thought to be of sufficient importance and autbeo- 
ticity. 

Tbe work contains less superfluous matter, in oroportion to its extent, than any other 
English treatise upon the law of crimes, and on that account, its usefulness and value are 
much enhanced to an American lawyer — indeed it may be safely asserted, that tbe pos- 
lession of this work, will supersede the necessity of resorting to any other upon the same 
branch of tbe law. 

The accumulation of new matter, both by statutes and adjudged cases, since the publi- 
cations of tbe valuable works of Hale and Hawkins, rendered a revision of tbe criminal 
code extremely necessary in England — It being now niore than a century, since the last of 
these works was 6rst published. This revision was some time »nce undertaken by Sir 
Edward Hyde East, and had tbe undertaking been completed, would doubtless have ren« 
dered that of Mr. Russell unnecessary. But only two volumes of that work have been 
published, and it is probable the learned and distinguished author has relinquished all 
thoughts of publishing the third. 

The works of Foster and Blackstone are of great value so far as they extend, and for 
the purposes for which they were originally designed. That of Foster was not intended 
as a general view of the criminal law; and the 4th vol. of Blackstone^ Commentaries, is 
little more than an excellent digest of the preceding authorities. 

As to the late Treatise of Mr. Chitty, published in 1816 — it comprises, in addition to 
the principles of the criminal law, the practice, pleadings and law of evidence in criminal 
prosecutions, together with a copious collection of precedents — a great proportion of which 
are of little use in this country. 

It seems therefore to be manifest, that a work upon the plan, and executed in theHn- 
exceptionable manner of that of Russell on Crimes and Misdemeanours, was greatly to 
be desired, and will be particularly useful and acceptable to the American bar. 

It will be found also, that though the Law of Evidence on Criminal Prosecutions, is not 
fully treated of, yet the points relating to it, and the law relative to the competency of 
witnesses which applies more immediately to particular offences, are introduced in the 
conclusions of t he several chapters. 

In the edition of this work now offered to tbe public, Fuch parts of it as can be of no 
use, and have no application in this country, have been omitted ; such for instance as a va- 
riety of Statutes which are altogether local, and which refer to stibjecls entirely foreign to 
the administration of justice here. Any omissions.: however, of the original work been 
made with tbe utmost caution. 

The additional matter iu this edition, consists of notes of decisions in nil the State 
Courts (which have been reported) and of the Courts ol" the United States — and of refe- 
rences, and digests of the Statutes of the several States, and of the United States, rela- 
tive to tbe Crimes and Misdemeanours, treated of in the original work. With respect 
to the notes of decisions in the American Courts, not merely a digest of them but as 
much of the grounds and principles upon which they are founded, are given, as are con- 
•iitent with the nature of those decision?, and the size of the work. 
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■etc* Reporu. 

III. 

EIGHTH VOLUME OF TAUNTON'S REPORTS. 
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SECOND Volume of MASON'S REPORTS. 
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Volumes IV. & V. of SPECIAL LAWS OF MASSACHUSETTS- 

These volumes contain Acts passed from 1805 to 1821. 

VL 
A TREATISE ON THE LAW OF INSURANCE. By Willard 
Phillips. 

VIL 

A TREATISE ON THE LAW OF EVIDENCE. Bj S. March 
Phillips, Esq. 
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GALLISON'S REPORTS. 2 vols. 

IX. 
MASON'S REPORTS. 2 vols. 

X. 
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XIL 
A TREATISE ON THE COMMON LAW IN RELATION 

TO WATER COURSES. With JNotes and References : and an Appendix con- 
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